Response to the Request of the Inter-American Commission on Human Rights for
Supplemental Information on the Petition by Border Action Network in Relation to
Victims of Anti-lmmigrant Activity and Vigilante Violence in Southern Arizona

Petition No. P-478-06
August 19, 2005

The Border Action Network (hereinafter “BAN”), the petitioner in this matter,
hereby responds to the request of the Inter-American Commission on Human Rights ,
dated July, 19, 2005, for supplemental information in regard BAN’s petition of April 28,
2005. Specifically, the Commission requested information on the following:

1. The identity and circumstances of each alleged victim in the petition, including
the timing and nature of events concerning each alleged victim and efforts that
have been made to raise their complaint with authorities.

2. The status of any civil proceedings pursued by each alleged victim, or where such
proceedings have not been pursued, the reasons for not doing so.

The petitioner is please to provide detailed information pertinent to these points,
which it does below. As a preliminary matter, however, some observations may be
useful to clarify aspects of BAN’s petition.

The Nature of the Victims in this Case

The petition in this case seeks to hold the United States responsible for failing to
adequately address a widespread pattern of violent and intimidating behavior by several
organized groups and individuals who have been and continue to target immigrants
crossing the United States—Mexico border into southern Arizona. These organizations
and individuals, commonly referred to as “vigilantes,” have committed and conspired to
commit violent and threatening crimes against immigrants, and have done so with
impunity. Thus, as stated by the petition,

the victims are immigrants—principally from Mexico, but also from other
countries of Latin America—who have suffered specific physical abuses at the
hands of vigilantes in southern Arizona and whose physical and psychological
well-being have been adversely affected by the failure of the United States to
prevent and remedy these abuses against them; and other immigrants who are
likely to suffer similar harm in the future.

Petition, at para.6. The victims also include U.S. citizens who have suffered similar or
related abuses. Id. at para 8.

Given the nature of the pattern of human rights violations complained of, it is
impossible to name all the victims. Although in its petition and this document the



petitioner names many of the victims, it is important to stress that the victims are not just
those who have been named. They also are those many other unidentified persons who
have suffered abuses at the hands of vigilantes as well as those who are likely to suffer
such abuses in the future if the United States continues to neglect the situation.

The Inter-American Commission has not hesitated to admit and adjudicate cases
in which large classes of individuals are suffering common patterns of human rights
abuse even though, as here, it is impossible to name all of the present and future victims.
The Commission has understood that to do so would be to turn its attention away from
many of the most egregious situations of human rights abuse and to not address those
situations in an adequately comprehensive way. Thus, for example, the Commission
admitted and ultimately decided in favor of a petition submitted by several
nongovernmental organizations on behalf of “unnamed Haitian nationals” to address the
United States policy of “interdicting” at sea Haitian refugees, a policy that affected, much
like here, a broad indeterminate class. See.Case 10.675, Inter-Am. C.H.R. Report 28/93,
para. 1.1 (admissibility decision of Oct. 13, 1993). Only one individual victim was
identified by the Commission in its decision on admissibility, id. at para.V.1.8, yet the
Commission rightly proceeded to address the alleged human rights violations as they
affected all actual and potential victims. Here, the Commission should similarly address
the human rights violations of all actual and potential victims of U.S. neglect of vigilante
abuse.

The Exception to the Exhaustion of Domestic Remedies

The petitioner has alleged that the exception to the exhaustion of domestic
remedies provided in Article 31(1) of the Commission’s Rules of Procedure applies in
this case, since the crux of the complaint is that the United States has failed in its
responsibility to prosecute criminal behavior and prevent such future behavior.

The Inter-American Commission has always maintained that in the case of crimes
of public action, and even in those which may be prosecuted by a private actor, it is
not valid to demand exhaustion of domestic remedies of the victim or the victim's
relatives, for the state has a duty to maintain public order, and therefore it has an
obligation to set the criminal law system into motion and to process the matter until
the end. In other words, the obligation to investigate, prosecute, and punish the
persons liable for human rights violations is a non-delegable duty of the state

Case 11.589 (Cuba), Inter-American C.H.R., Report N° 86/99 (Cuba), para. 47
(September 29, 1999).

Although a very small minority of the victims have filed civil lawsuits to seek
some redress for vigilante violence against them, as noted in the petition and explained
further below, the vast majority of the past victims— virtually all of whom have had to
return to their countries of origin — have not. In any event, it would be inconsistent with
the Commission’s jurisprudence and its underlying principles to require the victims to
first attempt costly and lengthy civil actions on their own before seeking the
Commission’s intervention. An adequate remedy requires the United States itself,
through its competent prosecutorial agencies, to initiate and complete criminal



proceedings. As the Commission on several occasions has recognized, when a state fails
to provide such a remedy in such circumstances, a lack of an adequate remedy exists and,
hence, the exception to the exhaustion requirement applies.

l.
Identities and Circumstances of Victims and Efforts to
Raise their Complaints with Authorities

The victims are named and grouped below in relation to particular incidents of
immigrant abuse. All of these incidents are described in the petition and or its appendices
W1-17 and X. Several, but not all of the victims were named in the petition or those
appendices. Additional names of victims have been provided by the Mexican Consulate
in Douglas, Arizona and are provided here in association with the selected incidents. As
already indicated, these victims and the circumstances surrounding their abuse are not
exhaustive of the problem complained of by the petitioner. They are merely exemplary
and representative of the many more victims who have suffered similar abuse.

It should also be added that the efforts described below in relation to each incident
to get the attention of public authorities have been supplemented by the numerous
additional and broader efforts by citizens, the petitioner and other non-governmental
organizations, particularly the American Civil Liberties Union, to alert authorities about
specific criminal activity by vigilantes including many of the incidents describe below.
These efforts are described in the petition, at paras. 17-23.

A. Victims at the hands of the “American Border Patrol” and the Barnett Family

The “American Border Patrol” is one of the groups that have organized to engage
in vigilante activity in the Border region. Among its affiliates or members are rancher
Roger Barnett and members of his family, residents of the Arizona border region. See
Petition, paras. 21, 24. The widespread pattern of vigilantism engaged in by the American
Border Patrol and the Barnetts in particular is apparent by the following incidents that
have involved violent or intimidating criminal action against the named victims. Despite
the documentation of these incidents that has reached U.S. government officials, no
criminal actions have been taken against the Barnetts or other members of the American
Border Patrol.

Incident #1

Victims: There were 21 victims including

! See list of detained “Undocumented Aliens” Attachment to Cochise County Sherriff’s Department
Incident Report (attached in Appendix W-1 of Petition to the Inter-American Commission on Human
Rights, submitted by the Border Action Network in relation to Victims of Anti-Immigrant Activities and
Vigilante Violence in Southern Arizona against the United States of America, April 28, 2005 ) [hereinafter



Circumstances: On October 10, 1999, at 7:00 a. m., rancher Roger Barnett, accompanied
by his brother Donald, his wife Barbara, and Larry Vance of the Cochise County
Concerned Citizens, drove his vehicle alongside the above victims which were sleeping
near Arizona Highway 80.? Barnett jumped out, and ran over to where the victims were
lying, with a rifle in hand and a pistol in his belt holster, similar to the pistol on Donald’s
belt. Sweeping the rifle over the group, Barnett commanded to the victims that nobody
move, frightening the victims greatly. Barnett began talking on a handheld radio and
then a cellular telephone. A film crew arrived thereafter, at the Barnett’s request and
began filming. A short time later, U.S. Border Patrol (hereinafter sometimes “USBP”)
agents arrived - to whom the people identified themselves as Mexican nationals.*

Complaints to Authorities: After the victims were taken by the USBP, six of the victims
gave sworn videotaped statements of their complaints at the Wilcox Border Patrol
Station. The Mexican Consulate was notified of the incident as well. All victims
subsequently requested and were granted voluntary returns to Mexico.> Arizona courts
have taken no action in this case despite notice of this incident to Cochise County
Attorney Chris Roll by Assistant U.S. Attorney Jan Kearney® and also by the Mexican
Consulate.’

Incident #2

Victims:

I

all references to Appendix refer to the Appendices attached to the petition]. In the law enforcement incident
reports, see infra note 2, it was assumed all the victims were Mexican nationals — however the victims did
not provide additional information such as their domicile.

% See Cochise County Sheriff’s Department and U.S. Border Patrol (USBP) Incident Reports, dated
October 10 and 13, 1999 (attached collectively in Appendix W-1); Mexican Consulate List of Abuses
(Appendix X) [hereinafter Mexican Consulate list], at para. 6 .

¥ Cochise County Sheriff’s Department and USBP Incident Reports, supra note 2; Mexican Consulate list,
supra note 2, at para. 6.

* Cochise County Sheriff’s Department and USBP Incident Reports, supra note 2; Mexican Consulate list,
supra note 2, at para. 6.

® USBP Memorandum from Jose Sinohui to Chief Patrol Agent, October 10, 1999 (attached in Appendix
W1).

¢ Memorandum from Jan E. Kearney, Assistant U.S. Attorney to Chris Roll, Cochise County Attorney,
October 13, 1999 (attached in Appendix W1).

" Communication from Mexican Consul Miguel Escobar Valdez, Mexican Consulate in Douglas, Arizona,
to Border Action Network (BAN) legal representatives, August 16, 2005.

& Communication from Mexican Consul Miguel Escobar Valdez, supra note 7



Circumstances: This incident occurred on April 9, 2000, and it is one of many incidents
perpetrated by members of the Barnett family.® The victims were being transported by
their “guides” in two vehicles, a Buick sedan and a Chevrolet pick up truck on Highway
80 heading northeast. While on the road, at about 1 a.m., a four-wheel drive truck parked
on the side of the road, began to follow the victims. The driver of the pursuing truck lit up
the big reflector lights on top of the truck. The driver made signals for the cars to stop.
The guides did not stop because they knew the pursuing vehicle did not belong to a law
enforcement agency. The driver of the pursuing truck suddenly passed the two vehicles,
got in front of them, blocked the road and forced the ictims to pull over to the side of the
road.

A man, later determined to be Donald Barnett and a woman, both armed with guns, and
accompanied by a dog, got off the vehicle and demanded the keys from both vehicles
where the victims were. At one point, the woman took out her weapon to show it off and
began pointing it at no particular person. Barnett, meanwhile, looked at the back of the
Chevrolet truck, and removed the carpet to find some of the victims that were hiding in
the back of the truck. Barnett threw away the carpet with contempt and called the victims
“garbage”. Barnett then demanded the keys for both vehicles and told the victims to get
out of the vehicles. Barnett and the woman proceeded to insult the immigrants,
photograph them and then call the U.S. Border patrol, which transported the victims to
the Douglas USBP Station. ™

Complaints to Authorities: The victims reported this incident in their interviews with the
Mexican Consulate and probably made statements to the USBP. The victims stated that
they felt frightened at all times by the Barnett’s arrogance and show of force.* USBP
agents did interview Barnett about the incident who told them that the victims voluntarily
pulled over to the side of the road and after warning them, he contacted the USBP.?

This was one of the first cases that the Mexican Consulate noticed that the Barnett family
started detaining immigrants on public roads or public lands and no longer using defense
of private property as a pretext.* Consul Escobar notified the Cochise County Attorney
about the incident and requested this same office as well as the Cochise County Sheriff’s
Office (hereinafter sometimes CCSO) and USBP to investigate the incident and press
charges against the Barnetts.™* To this date, there has been no action by state or federal
authorities; none of the victims were asked to appear as possible material witnesses.*®

° Id. and Mexican Consulate list, supra note 2, at para. 23. The account is based on the accounts given by
the victims to the Mexican Consul in these two sources.

1%1d.; Communication from Mexican Consul Miguel Escobar Valdez, supra note 7.

1 1d. The interviews conducted by the Mexican Consulate in all these cases took place while the victims
were detained in the USBP stations. The USBP and Mexican Consulate have had an agreement that USBP
\llgould contact the Mexican Consulate whenever Mexican nationals were detained by armed vigilantes, Id.
14

“1d.

®1d.



Incident #3
victim: [ I

Circumstances: This incident occurred on August 16, 2000 and it again involves a
detention by a member of the Barnett family."’ || | |} QB BBl entered the United States
undocumented on the night of August 15, 2000. After walking all night, he rested on the
bed of an arroyo that ran parallel to on what was part of Roger Barnett’s ranch. The
victim was suddenly frightened by the sound of vehicles and voices and as he was trying
to hide, a dog approached him. Roger Barnett, dressed as a rancher and armed with a
holstered gun, approached the victim. Barnett was accompanied by four other people, one
of whom was carrying a television camera, and who all were probably members of an
ABC news crew.

Roger Barnett, speaking Spanish, ordered the victim to sit on the ground. One of the
women of the television crew began asking the victim questions such as where he came
from, how he entered the country and where he was headed. The cameraman was filming
this event and also filmed Barnett making statements to the news crew. Barnett proceeded
to call the USBP which arrived shortly and took custody of || | | | | EEEE

Complaints to Authorities: The victim was interviewed by the USBP and the Mexican
Consulate and reported the incident to them. The victim requested a voluntary exit to
Mexico. However, the Mexican Consulate was told, by USBP supervisor Stevenson, that
Assistant U.S. Attorney to Chris Roll, Jan Kearny, was notified of the incident, and
ordered the victim to be transferred to Tucson until there was further notice from Cochise
County Attorney Chris Roll on what to do. But no action was taken against Roger Barnett
in this case.'®

Incident #4

Victims:

Circumstances: On March 18, 2001, Roger and Donald Barnett, both armed with pistols,
came upon 17 immigrants, including the above 16 individuals, who were in Barnett’s

16 Communication from Mexican Consul Miguel Escobar Valdez, supra note 7.

" The account is based on Consul Escobar’s communication that is itself based on the interview with the
victim. A summarized version also appears in the Mexican Consulate list of abuse, supra note 2, at para. 26.
18 Communication from Mexican Consul Miguel Escobar Valdez, supra note 7.

19 Communication from Mexican Consul Miguel Escobar Valdez, supra note 7; Cochise County Sheriff’s
Department Incident Report # 01-04444, prepared by P. Mathews, March 19, 2001 (Appendix W2).



ranch property, and forced all of them to sit.”> When an unidentified member of the group
stood and began to run away from the Barnetts, Roger Barnett removed his semi-
automatic pistol and fired two shots, seemingly to frighten and stop the fleeing individual
from running.? When the unidentified fleeing individual did not return, the Barnetts
forced the remaining members of the group — the above victims - to walk to the highway
and called the Border Patrol, which arrived shortly thereafter and determined that the 16
remaining members of the group were Mexican nationals.??

Complaints to Authorities: The victims reported the incident in their interviews to the
USBP and Mexican Consulate. All victims were granted a voluntary return to Mexico by
the USBP with the exception of

These four individuals were held as possible witnesses for
the County regarding the shooting incident. They were transferred to detention centers in
Tucson pending disposition by the Cochise County Attorney’s Office.® Cochise County
Detective George Hoke attempted to contact the Barnetts as part of an investigation into
the events that occurred but was initially unsuccessful.* This investigation was left
pending but appears to have been closed despite requests for further action made by the
Mexican Consulate to Cochise County Attorney.?

Incident #5

Victims:

Circumstances: on October 27, 2002 at about 10 a.m., Roger Barnett, his wife Barbara
and Glenn Spencer of the American Border Patrol, all wearing sidearms, detained the
above 26 victims on Highway 80 northeast of Douglas at milepost 384.%" The victims

2 |d; USBP Incident Report prepared by M.G. Hyatt, March 18, 2001, (attached in Appendix W2):
Mexican Consulate List, supra note 2, at para. 31.

21 USBP Incident Report, supra note 20; Mexican Consulate list, supra note 2, at para. 31.

22 USBP Incident Report, supra note 20; Mexican Consulate list, supra note 2, at para. 31.

2% USBP Report supra note 20.

2+ Cochise County Sheriff’s Department, Law Supplemental Narrative, prepared by Det. George Hoke,
March 2001 (Appendix W2).

> Communication from Mexican Consul Miguel Escobar Valdez, supra note 7.

26 Communication from Mexican Consul Miguel Escobar Valdez, supra note 7.

%" Cochise County Sheriff’s Incident Report # 02-17874, prepared by A.D. Parrish, November 12, 2002
(Appendix W5); Mexican Consulate list, supra note 2, at para. 43.



stated that they were approached by a pick-up truck driven by a woman, in which two
armed men got off along with two dogs.?® The victims, who reported feeling “terrorized,”
tried to retreat after seeing the dogs but the armed men caught up with them and ordered
them to sit down.? After seeing that a couple of the victims were not following orders,
one of the armed men forcefully grabbed one of the victims by the shirt in order to force
him to sit down.*® Two other men showed up later, both were also armed and one of them
began filming the apprehended victims, their captors and the USBP agents who later took
custody of the victims.®

Complaints to Authorities: The victims reported the incident in their interviews to the
USBP and the Mexican Consulate and two of them were interviewed by the Cochise
County Sheriff’s Department. Ironically, the two victims stated that “at no time were they
in fear for their safety nor were they mistreated by the Barnett family”.*? The County
Sheriff’s report stated that attempts to contact Cochise County Attorney Chris Roll about
the incident were “met with negative results”.®® The Sheriff’s office eventually decided
it was not necessary to hold the victims for further investigation since, contrary to the
evidence gathered by the Mexian Counselate and the evidence gathered by its own
officers, “it was discovered that no crime had taken place”.3* The Mexican Consulate
proceeded to contact the Cochise County Attorney about the incident.* There was no
other investigation as of the events that took place, and the victims most likely were
returned to Mexico.

Incident # 6

-(all from the state of Hidalgo).!!

Circumstances: On January 4, 2003, at approximately 9 a.m., the above nine victims were
apprehended by Roger and Donald Barnett and other persons identifying as members of
the “American Border Patrol”.®” The group of immigrants was crossing the desert when
they were approached by two dogs. The group remained in one place until two men with
holstered firearms approached them and signaled them to stay in one place.*® Fifteen

4.
%2 Cochise County Sheriff’s Incident Report, supra note 27. The report states that the victims, who were not
identified by name, reported they were given water by their captors, that “they were not scared and they
were treated fairly and with respect”, id.
33
Id.
¥1d.
% Communication from Mexican Consul Miguel Escobar Valdez, supra note 7.
% Cochise County Sheriff’s Incident Report # 03-00187, prepared by L. Hernandez) (Appendix W6);
Communication from Mexican Consul Miguel Escobar Valdez, supra note 7.
% Cochise County Sheriff’s Report, supra note 36; Mexican Consulate list, supra note 2, at para. 44.
% Cochise County Sheriff’s Incident Report, supra note 36.



minutes later, the group was ordered to follow the armed men through the desert and onto
the road where about a dozen members of the American Border Patrol were awaiting
them in order to film and photograph the victims.*® The U.S. Border Patrol arrived
shortly to transport the immigrants to the Douglas Border Patrol Station.“’ The USBP
reported that the apprehension was apparently made outside of the Barnett’s private
property.*!

Complaints to Authorities: At the Douglas Border Patrol Station, the nine victims were
interviewed by the USBP, Cochise County Sheriff Deputy L. Hernandez and Mexican
Consulate Officer, Miguel Escobar. Both the Cochise County Sheriff’s report and USBP
report state that the victims reported no mistreatment or having felt threatened by the
armed men or the dogs.** However, the Mexican Consul stated that the immigrants did in
fact state to him that they felt fearful of the armed men and of the angry dogs.”®* The
USBP reported to have attempted to contact the Cochise County Attorney but was
unsuccessful.** Eventually, USBP granted the victims a voluntary return.* The Sheriff’s
office submitted its incident report to the County Attorney for review but there is no
indication of any further action on this matter.*® As is its regular practice, the Mexican
Consulate again informed Cochise County Attorney, and obtained no results.*’

Incident #7

Victim: [ GG -om Navojoa, Sonora).*®

Circumstances: On January 19, 2003, at 10:15 a.m., Roger Barnett and his dogs
intercepted ||l who was walking near Arizona Highway 80 east, about fifteen
miles west of the New Mexico State line.*® U.S. Border Patrol reports indicate that
Border Patrol agent Gurlea “observed Mr. Barnett with his dog make contact with”
I om a distance.®® When the agent arrived at the scene, || Gz
told Gurlea that Barnett had hit him in the head with a flashlight and that Barnett’s dog
had bitten him several times.”* After the encounter, || | N N ]l \as treated for
injuries on his hands, leg, head and arm at Southeast Arizona Medical Center in Douglas,

% |d.; Mexican Consulate list, supra note 2, at para. 44.
%% |d.; Cochise County Sheriff’s Incident Report, supra note 36.
! United States Border Patrol Memorandum for Chief Patrol Agent — Tucson, Arizona, January 4, 2003
(Appendix W6).
“2 |d.; Cochise County Sheriff’s Incident Report, supra note 36.
¥ Mexican Consulate list, supra note 2, at para. 44.
1‘5‘ USBP Memorandum, supra note 41.
Id.
% Cochise County Sheriff’s Incident Report, supra note 36.
" Communication from Mexican Consul Miguel Escobar Valdez, supra note 7.
*8 Mexican Consulate list, supra note 2, at para. 47.
%% See Petition to the Inter-American Commission on Human Rights, submitted by the Border Action
Network in relation to Victims of Anti-Immigrant Activities and Vigilante Violence in Southern Arizona
against the United States of America, April 28, 2005, at paras. 32, 49.
*%|d.; USBP Significant Incident Report, Incident # 03-DGL-SIR-1-3-16, January 19, 2003 (Appendix
W8).
d.



and was deported shortly thereafter.”> Miguel Escobar Valdez, the Mexican Consul in
Douglas, Arizona, confirmed his knowledge of these attacks, adding that Barnett had
allegedly attempted to run B o< ith his vehicle at high speed at first
sight.”

Complaints to Authorities: || BBl reported the incident to the USBP, the Cochise
County Sheriff’s office, and to the Mexican Consulate, which itself urged action and
further investigation. But no charges were filed against Barnett. As explained below,
I hinself filed a civil lawsuit in the United States District Court for Arizona
to recover damages.>* To date, the case is still pending further action and trial within the
District Court and depositions are still being scheduled.

Incident #8

victim: | -rmong 11 other unidentified

victims.>

Circumstances: On December 8, 2003, there was a shooting incident, most likely
implicating the Barnett family and “American Border Patrol,” that occurred some 20 km
north of Douglas and 2 km from Arizona Highway 80.° ||l was part of a group
of 12 people which included 4 women and 3 children that was traveling near the highway
after having crossed the border the night before. A pick-up truck, carrying 2 ATVs in the
back, suddenly appeared. Two men dressed in camouflage carrying a rifle and a shotgun -
along with a woman and a dog - got off the truck.>” The armed individuals ordered the
victims to stop.

The victims reported that at first they thought the armed individuals were part of some
kind of military force, due to the fact that the two men wore camouflage clothes.*® The
victims then tried to flee and at that moment the armed men started to shoot
indiscriminately first with their rifles followed by their shotguns.>® Each armed man
made more than 20 shots towards the victims who threw themselves to the ground. The
victims were able to eventually return to Mexican territory and most likely returned to
their places of origin.®

2 1d.
%3 See Letter from Miguel Escobar Valdez, Mexican Consulate to Hon. Chris Roll, Cochise County
Attorney (Jan. 31, 2003) (Appendix Z).
> See Quiroz-Acosta v. Barnett, No. CIV-04-367-TUCFRZ (D. Ariz. July 12, 2004), at 4-6 (attached as
Appendix 00).
% Communication from Mexican Consul Miguel Escobar Valdez, supra note 7.
:i Mexican Consulate list, supra note 2, at para. 53.
Id.
%8 Communication from Mexican Consul Miguel Escobar Valdez, supra note 7.
Zz Id.; Mexican Consulate list, supra note 2, at para. 53.
Id.
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The incident occurred on a place called “D” mountain bordering on the south side of
Roger Barnett’s ranch, which further indicates the Barnett family’s involvement in this
incident.®

Complaints to Authorities: [JJJlij reported this incident to the USBP after was
apprehended trying to cross over a second time some days after this incident.” The
incident was reported by the USBP to the Mexican Consulate which in turn interviewed
I (o get his account. ® There is no indication of investigation or any other kind of
action by local authorities regarding this incident.

Incident # 9

Victims:

Circumstances: On March 7, 2004, another incident occurred involving rancher Roger
Barnett. The above group of victims was walking in the desert when they heard the
sound of a motorcycle.®® They hid under some brush and rested, when Barnett appeared
on an ATV with his dogs close behind and noticed them. He approached the group,
cursing and his gun in hand. After cocking the gun, Barnett kicked || |GG,
female victim, on her right hip.%® Stepping down on ||l right calf, Barnett told her,
“Get up, bitch.”®” He then attempted to kick her again, but she blocked his foot with a
backpack; the blow broke in half a religious statue in half inside the bag.®® Barnett yelled
aggressively at the group, “you fucking Mexicans sit down”—adding that his dog “likes
ass” and “likes to eat trespassers”—and told them not look up and keep their heads

L d.
®21d.
%3 d.
% Communication from Mexican Consul Miguel Escobar Valdez, supra note 7.
% See generally, Cochise County Sheriff’s Incident Report # 04-04075, prepared by L. Hernandez, Mar. 13,
2004 (Appendix W12); Mexican Consulate list, supra note 2, at para. 55; Petition to the Inter-American
6Céommission on Human Rights, supra note 1, at para. 34.
Id.
%7 1d. As documented in Cochise County Sheriff’s Department and USBP report and confirmed by the
Mexican Consulate’s list, supra note 2, at para. 55, Barnett’s exact statement was “levantate perra.”
% Petition to the Inter-American Commission on Human Rights, supra note 1, at para. 34.
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down.®® Some time afterwards, Barnett’s wife arrived in a pickup and U.S. Border Patrol
agents came to take the victims into custody.

Complaints to Authorities: Once the victims were taken into custody, they were
interviewed and U.S. Border Patrol documented their accounts of the encounter with
Barnett.”” Although official reports on Barnett’s actions were sent for review to Cochise
County Attorney Chris Roll, Roll told Border Patrol agent Ritchie that he did not intend
to place a hold on any of the victims to aid in prosecution.”* Agent Ritchie made several
attempts over the following week to communicate with Barnett at his business in Sierra
Vista, but Barnett ignored all visits and messages, and the investigation was
discontinued.”® As explained in further detail below, one year later, sixteen of the victims
filed a civil lawsuit in the United States District Court of Arizona against Barnett,”
making nine civil rights claims for damages, which included claims for assault, battery,
false arrest and false imprisonment, negligence, and intentional infliction of emotional
distress.™ Each of the victims provided depositions on the incident in the course of this
civil lawsuit, which is still pending.

Incident #10

Victims:

Circumstances: Yet another documented incident of violent anti-immigrant behavior by
the Barnett family took place on June 5, 2004. In the early afternoon that day, the above
group of 7 victims was resting in the brush near Highway 80, in what has supposedly part
of Roger Barnett’s Cross Rail Ranch. The victims heard the sound of a vehicle nearby,
and Roger Barnett and his brother appeared shortly thereafter.”® The victims split up to
run away and hide, but the Barnetts pursued and eventually caught up to them.”” Roger
Barnett overtook one group of victims on foot, then grabbed one of the women,
I by her hair and stuck a pistol against her left side near her ribs. He then
held up his gun in front of the rest of the victims and said, “Do you know what this is?”"®
Meanwhile, Barnett’s brother mounted an ATV and, with his dog, followed behind

who was attempting to escape on foot. The Barnetts’ dog

4.
°1d.
d.
21d.
;i Vicente v. Barnett, No. CIV-05-157-TUC-JMR, (D. Ariz. Mar. 4, 2005) (Appendix PP).
Id. at 9-15.
> Communication from Mexican Consul Miguel Escobar Valdez, supra note 7.
"® Cochise County Sheriff’s Incident Report #04-10362, prepared by D. Rachilla, June 7, 2003 (Appendix
W14); Mexican Consulate list, supra note 2, at para. 62.
" Cochise County Incident Report, supra note 76; Mexican Consulate list, supra note 2, at para. 62.
"8 Cochise County Incident Report, supra note 76; Mexican Consulate list, supra note 2, at para. 62.
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caught up with [ ]ll and bit him in the thigh.” The dog bite caused him to fall to
the ground, where Barnett’s brother soon arrived, kneed him in the stomach and carried
him away on the front of his ATV to meet Barnett and the others.®

Complaints to Authorities: Several of the above victims gave accounts of the incident to
the Cochise County Sheriff’s Department. The Department report on the incident states
that the Barnetts had committed two felony violations under Arizona State law:
Aggravated Assault, class 3 felony; and Disorderly Conduct, class 6 felony.®* The U.S.
Border Patrol also notified the U.S. Attorney’s office—specifically, that of Assistant
United States Attorney Shawn Chapman—of the Barnetts’ actions several days after the
incident.®? Each of the victims provided depositions on the incident. The Mexican
Consulate requested an investigation from the Cochise County Attorney.® Nevertheless,
like the other documented confrontations, neither the federal nor Arizona state
prosecutors ultimately brought charges against the anti-immigrant actors.

Incident # 11

Victims:

Circumstances: On July 4, 2004, at about 6:25 p.m., Roger Barnett, another armed
individual, Barnett’s wife and three dogs apprehended the above victims in the Hog
Canyon and Rough Canyon area on Highway 80 in Douglas.®® The victims were detained
by two individuals with holstered guns and who were wearing green clothing and hats
that resembled Border Patrol uniforms — thus making the victims believe they were

™ Cochise County Incident Report, supra note 76; Mexican Consulate list, supra note 2, at para. 62.

8 Cochise County Incident Report, supra note 76; Mexican Consulate list, supra note 2, at para. 62.

8 Cochise County Incident Report, supra note 76.

8 USBP Significant Incident Report, # 04-DGL-SIR-6-2-50, June 5, 2004, prepared by M.P. Warwick
(Appendix W14).

8 Communication from Mexican Consul Miguel Escobar Valdez, supra note 7.

8 Communication from Mexican Consul Miguel Escobar Valdez, supra note 7.

8 See Cochise County Sheriff’s Incident Report # 04-12377, prepared by D. Rachilla, July 5, 2004
(attached as Appendix W15).
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detained by actual law enforcement officials.®® The two men then pointed their guns at
the group and warned them not to move. Barnett pushed two women,

[ EWl , and hit on
one of her breasts.®” While pointing their guns at the victims, the ranchers also set the
dogs on them to further frighten them and ordered them to remove their shoes so that they
would walk barefoot over the desert ground.® Barnett notified the USBP who later took
custody of the victims. Barnett then pressed charges against the victims for trespassing
and citations were given to each them by the Cochise County Sheriff’s Department.®

Complaints to Authorities: The victims reported the incident to the Mexican Consulate
and were in turn interviewed by the Cochise County Sheriff’s Department. Contrary to
the account gathered by the Mexican consulate, the County Sheriff’s report, which only
lists 22 of the above victims, the victims reported that they were not assaulted,
threatened, mistreated or had anyone point a gun at them and that the Barnetts did not
identify themselves as law enforcement or immigration officials.* || GTGcGcNG

and |GGG, < not listed in the Sheriff’s report nor was
there mention of the attack towards the three women.®* Astonishingly, instead of
investigating further in accordance with the account gathered by the Mexican consulate,
the Cochise County authorities cited the victims for trespassing and ordered them to
appear at the Douglas court on August 3, 2004.% All of the victims were returned to
Mexicangaerritory.93 The Mexican Consulate again notified Cochise County Attorney, to
no avail.

Incident #12
victim: [N
Circumstances: On October 11, 2003, | NN RN

nas walking to a well on his property when he witnessed Roger Barnett,

accompanied by his wife Barbara and brother Don, approach a group of immigrants.*®
Roger and Don Barnett were dressed in desert hunting clothes indistinguishable from the
clothes worn by United States Border Patrolmen. All three Barnetts were armed with

8 Mexican Consulate list, supra note 2, at para. 63.
87
Id.
%1d.
% See copies of citations attached in the Cochise County Sheriff’s Incident Report, supra note 85.
% 1d. The Sheriff’s report does state one victim, || | | | [ SN, oid have a gun pointed at him
when he was about to throw a rock at Barnett but desisted after Barnett pointed his gun at him, id. There is
no mention of this incident in the Mexican Consulate report.
° |d.; Cf. Mexican Consulate list, supra note 2, at para. 63.
%2 See citations, supra note 89.
% Mexican Consulate list, supra note 2, at para. 63. The trespassing charges against the victims were
dismissed, Communication from Mexican Consul Miguel Escobar Valdez, supra note 7.
94
Id.
% See Petition to the Inter-American Commission on Human Rights, supra note 1, at para. 48; Border
Action Network v. Barnett, No. CIV 03-613-TUC-JMR (D. Ariz. Dec. 17, 2003) (Appendix LL), at para. 4.
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pistols.”® They ordered the immigrants to walk to a road outside of Mackenzie’s
property, where the U.S. Border Patrol eventually met the group and detained the
immigrants.®” Mackenzie had not given the Barnetts permission to enter his property, but
was afraid to confront them that day because their manner and behavior revealed a
willingness to use their weapons against their detainees or against anyone whom they
thought interfered with their capture.®

Complaints to Authorities: On December 10, 2003, BAN and [ G filed a
civil lawsuit in federal court against Roger, Donald and Barbara Barnett, charging them
with impersonating an officer of the United States and conspiracy to violate immigrants’
civil rights, among other federal and state violations.* || l] submitted a
deposition for the case. Ultimately, however, this lawsuit was dismissed on the grounds
that BAN and |l 1acked standing to assert these violations on behalf of the
immigrant victims directly harmed by the Barnetts” actions.’® As explained below,
I s bsequently filed a new suit in the Superior Court of Cochise County, which
includes charges of trespassing and impersonating law enforcement officers.®* Because
of its more limited nature, this new lawsuit does not incorporate any requests for damages
or other redress specifically on behalf of the immigrant victims.'® The case has not yet
gone to trial and depositions of the parties are still being scheduled.

Incident #13
Victims: |
N

Circumstances: On October 30, 2004, Roger and Don Barnett detained members of the
I ¢ B families—all U.S. nationals of Mexican American descent and
longstanding residents of Cochise County—at gunpoint, barraging them with harsh
language and racial insults.** q were hunting that afternoon on what
they believed to be state land, accompanied by Jjill’s daughters, nine year-old '
eleven year-old , and ’s eleven year-old friend, * As

was away tracking a deer with close behind, Don Barnett approached Aurt,
I 2o B oh an ATV and began yelling at them to “get the fuck out” of his

% |d. at para. 5.

" |d. at para. 6.

% affidavit of || | | BB, D<c. 10, 2003, at para. 7. (Appendix MM).

% Border Action Network v. Barnett, supra note 95, at para. 23.

100 petition, supra note 1, at para. 48.

U 1d.; I v. Barnett (Super. Ct. Ariz. Nov. 26, 2004), at 4 (Appendix NN).

192 petition supra note 1, at para. 48.

103 1d., at para. 37; Cochise County Sheriff’s Incident Report #04-20707, prepared by Dep. Williams
(Appendix W16).

104 See 1d. including written statements by 9 year-old || | | NI 11 year-old [ o
11 year-old || ). See also Bill Hess, “Plaintiffs discuss suit against rancher” Sierra Vista
Herald, Nov. 30, 2004 (attached as Appendix AAL); Border Action Network, Border Vigilantes Armed
with Assault Weapons Terrorize Local Douglas Families and Children, Dec. 7, 2004, at
http://www.borderaction.org/news2.php?articlelD=13 (Appendix Al).
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property.’® [l and |l heard the commotion and came quickly to the scene,
followed by Roger Barnett, who arrived in a Dodge pickup. Roger Barnett got out of his
truck toting an A-15 assault rifle, then fired a round into the ground and pointed the gun
at the [l and the young girls.® |l instructed the girls to go get in the
back of their vehicle and duck behind the seat, and attempted to explain to Barnett that he
had a permit to be hunting on the land. Barnett yelled that [ Jllf probably knocked
down a “No Trespassing” sign himself and, calling him an “ignorant Mexican,” advanced
on him, all the while pointing his rifle and screaming obscenities and death threats.*”’
The statements of the young girls reveal the extreme intensity of the encounter and the
vicious attitude of the Barnetts; the girls describe screaming, crying and shaking with fear
that Barnett—himself shaking and red in the face with rage—was going to kill them.*®

Complaints to Authorities: The Barnett’s complained to the Sheriff’s Department and
provided depositions on the incident. The Sheriff’s Department conducted an initial
investigation and concluded that the Barnetts had committed eight counts of aggravated
assault, five counts of disorderly conduct and five counts of threat and intimidation
during the incident.’® Nonetheless, the Cochise County Attorney has not files charges
against them and has not adequately responded to the victim’s demands for information
on the investigation and prosecution of this matter.*’® As explained below, the || i
and [l families are pressing a civil lawsuit against the Barnetts in the Superior Court
of Cochise County.™! The case is still pending.

B. Victims at the hands of the Vigilante Group “Civil Homeland Defense” and Chris
Simcox

The so-called “Civil Homeland Defense,” headed by Chris Simcox of Tombstone,
Arizona, is another or the groups that promotes, organizes and engages in violent
vigilantism in the border area. See Petition, at para 26. The following are a few of the
documented incidents of violent abuse against immigrants committed by Simcox and his
organization, incidents that have also gone without prosecution by law enforcement
officials.

Incident #14

Victims:

195 Cochise County Sheriff’s Incident Report, supra note 103.

106 Id
107 Id

> 1d. (statements of | ENEEEEME)
109 Id

119 petition to the Inter-American Commission on Human Rights, supra note 1, at para. 45.
"1 1d. at para. 50; |JJ ] v. Barnett, CV 200400779 (Super. Ct. Ariz. Nov. 26, 2004).
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Circumstances: On August 1, 2003, the above 29 victims were detained by nine
“volunteers” of the militant organization Civil Homeland Defense, headed by Chris
Simcox of Tombstone, Arizona.'*® At around 7:45 p.m. on the above date, the victims
were walking north of Naco, Arizona, when they were approached by several of the
armed vigilantes, some of which had night vision lenses.** At first, several of the victims
thought the armed vigilantes were law enforcement officials,™* which indicates that the
assailants wore clothing that resembled law enforcement official uniforms. Some of the
victims were able to flee from the scene, however, most of the group traveling obeyed the
orders given by the individuals who carried weapons.™® One of the assailants pointed a
high caliber gun menacingly while other assailants had holstered guns. The assailants
ordered the victims to stop, sit on the ground and not to escape, all in an intimidating
manner.*” The captors were accompanied by a dog which was named “Rambo”.**® Once
the victims were detained, the vigilantes started taking photographs of them and filming
them with video cameras.™*® The victims also stated that their captors seemed to very
happy since they were laughing at all times — and one of them, in broken Spanish, told
the victims that if they ever came back to the United States, “that would mean war.”*?°
The victims were later taken to the USBP station in Naco.

Complaints to Authorities: The victims reported the incident in their interviews with the
Mexican Consulate and USBP. Mexican Consul Escobar stated that the USBP reported
the incident to the U.S. Attorney in Tucson. Cochise County Attorney, Chris Roll, was
present at the Naco station and told Consul Escobar that all 29 victims would be retained,
and his office would select certain victims to serve as material witnesses in what seemed
at the time to be the likely event that charges were pressed against Simcox and the other
assailants.’* Despite these assurances, no further action was taken against this particular
vigilante organization.

Incident # 15

Victims:

112 Communication from Mexican Consul Miguel Escobar Valdez, supra note 7.

13 1d.; Mexican Consulate list, supra note 2, at para. 49.

i: Communication from Mexican Consul Miguel Escobar Valdez, supra note 7.

116 :g

117 Id

118 Id

119 1d.; Mexican Consulate list, supra note 2, at para. 49.

12‘1) Communication from Mexican Consul Miguel Escobar Valdez, supra note 7.
Id.
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Circumstances: On September 27, 2003, the above nine victims were detained by Chris
Simcox, of Civil Homeland Defense, his wife Carmen and an individual named Bill
Long.'® The three assailants were also accompanied by another individual, who took
photographs and also had a video camera, and a dog. The victims were traveling in a rural
area, which was not private property, some 2 miles south of Highway 92 east of the San
Pedro River, when the three armed assailants appeared driving a pick-up truck.*®* The
woman, told the victims in a menacing voice to stop and sit on the ground. She then used
a cellular phone to call the USBP.*® The victims reported that the assailants all wore
black shirts and dark pants and had holstered guns. The sight of the vigilantes and the dog
caused fear and apprehension among the victims.'?® The victims stated that the fourth
individual worked for a newspaper of which the victims could not remember the name.*?’
The victims were then taken by the USBP to the Naco Station.

Complaints to Authorities: The victims reported the incident to the USPB and the
Mexican Consulate, which then requested an investigation from the Cochise County
Attorney.™?® But no action was taken against the perpetrators in this case.

Incident # 16

Victims:

Circumstances: On March 28, 2004, two English-speaking individuals, one of whom
identified himself as “Chris,” detained the above 17 victims, which included 8 women.**
The victims were near a railroad bridge near the San Pedro River in Southern Arizona,
when they were approached by the two men one of which had a holstered firearm. The

122 Communication from Mexican Consul Miguel Escobar Valdez, supra note 7.
123 1d.; Mexican Consulate list, supra note 2, at para. 51.

E: Communication from Mexican Consul Miguel Escobar Valdez, supra note 7.
126 :((jj

127 Id

128 Id

129 Communication from Mexican Consul Miguel Escobar Valdez, supra note 7.
130 Mexican Consulate list, supra note 2, at para. 58.
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men ordered the group to stop. When the victims tried to escape, the armed man took out
his gun, pointed it at the group and threatened to shoot.™** The victims stopped running
and were ordered to sit down. One of the men then went to his vehicle, took out a camera
and photographed the victims.*** The aggressors, speaking broken Spanish, then ordered
the group to stand up and walk single file towards Highway 90. One of the victims,

apparently did not follow orders and was consequently kicked on
his rear. Another victim, who was in the back of the line, was hit in
the back because he was not keeping up with the line.*** The apprehenders then contacted
the U.S. Border Patrol and right before the agents arrived, got back in their vehicles and
drove away without identifying themselves to the agents.** The USBP reported that the
person who contacted them called himself “Chris” but provided no last name.**

Complaints to Authorities: The victims reported the incident when interviewed by the
Mexican Consulate and to the USBP. The victims reported to the Consulate that they felt
frightened by their captors’ aggression and the threats they made to the victims.*®
Cochise County Sheriff’s deputies also interviewed the victims.™*” The victims were
deported to Mexico by the USBP. The Mexican Consulate reported the incident to the
Cochise County Attorney and requested an investigation.**® There has been no further
action regarding this incident.

C. Victims at the Hands of Vigilante Group Ranch Rescue

The vigilante group “Ranch Rescue,” which originated in Texas, is yet another of
the several vigilante groups that has operated in the Arizona border region. Under the
guise of protecting private property, it becamed a menacing, violent force against
immigrants. Although members of Ranch Rescue have been successfully prosecuted for
vigilante activity in Texas, their actions in southern Arizona have gone without
prosecution. The following are examples of these actions.

Incident # 17

Victims:

131 Id

132 Id.

133 Id.

12: Id.; Communication from Mexican Consul Miguel Escobar Valdez, supra note 7.
Id.

" 1d.; Mexican Consulate list, supra note 2, at para. 58.

12; Communication from Mexican Consul Miguel Escobar Valdez, supra note 7.
Id.
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Circumstances: On February 27, 2004 at approximately 2:45 p.m., two members of anti-
immigrant group Ranch Rescue, each of whom carried a rifle and pistol, detained the
above victims at gunpoint. Dressed in military fatigues, the gunmen first came upon 11 of
the victims while on a patrol in Douglas Arizona, southeast of Ranch Rescue property
and only several hundred yards north of the U.S.-Mexico border.*® After ordering the
first group to stop, the men noticed 7 other of the victims 50 feet away. They told the
second group to stop as well. One of the assailants stated, “If you run we’ll shoot.” The
Ranch Rescue vigilantes then notified the U.S. Border Patrol of the situation and the
victims were taken into custody soon thereafter.'*! The victims stated that they were
frightened by the assailants’ display of force and that at no point did they see a fence
indicating they were on private property.**

Complaints to Authorities: Several days later, sheriff’s Deputy Sean Gijanto prepared a
report and sent a copy to the Cochise County Attorney’s office, noting that the activities
of the Ranch Rescue members violated two sections of Arizona state law: Unlawful
Imprisonment, a class 6 felony; and Threatening and Intimidating, a class 1
misdemeanor.*® The victims provided depositions on the incident. Yet, the County
Attorney’s office failed to prosecute or even further investigate the incident.*

Incident #18

Victims:

Circumstances: On July 11, 2004, the above 22 victims were apprehended by two
unidentified armed individuals who belonged to the vigilante group Ranch Rescue.*

139 Communication from Mexican Consul Miguel Escobar Valdez, supra note 7.
ij(l) Id.; Petition to the Inter-American Commission on Human Rights, supra note 1, at para. 33.
Id.
142 Communication from Mexican Consul Miguel Escobar Valdez, supra note 7.
143 Cochise County Sheriff’s Department Narrative Report, prepared by S. Gijanto, Feb. 29, 2004 (attached
as Appendix W11).
144 petition to the Inter-American Commission on Human Rights, supra note 1, at para. 33.
1% Communication from Mexican Consul Miguel Escobar Valdez, supra note 7.
146 Mexican Consulate list, supra note 2, at para. 64.
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While the victims were traveling on Highway 80 near the community of Double Adobe,
they were approached by two camouflaged men — one carrying a rifle, the other carrying
two pistols.**” The two vigilantes were driving an old model green Nissan pick-up truck.
One of the vigilantes, who had long blond hair and was corpulent, carried the rifle, while
the other man with the two pistols, unholstered one of the pistols and pointed it at the
victims.*® The man with the long hair, then fired a shot to the air, clearly to intimidated
the victims.*® The captors then drove the victims to Highway 80, they called the U.S.
Border Patrol and told them to pick up the victims on the road. When the USBP arrived,
the vigilantes drove away without speaking to the USBP agents.*

Complaints to Authorities: The Mexican Consulate reported the incident to the Cochise
County Sheriff’s Office, which had also received an anonymous phone call stating that
about 20 immigrants were held at gunpoint in the above mentioned location.*** There
was no further action by law enforcement authorities.

D. Victims at the Hands of Other Vigilantes

The government’s tolerance and of vigilantism and related attitudes against
immigrants from south of the border has encouraged an ever increasing number of private
citizens to engage in that behavior and to do so with impunity. See Petition, at paras. 17-
20. The following are a few of the documented incidents in which private citizens, acting
with or without the backing of organized groups, have committed violent acts against
immigrants without suffering any consequences at the hands of law enforcement officials.

Incident #19

Victims: In this incident there were 31 victims. Two of the victims are known to be

A, <o 16 at the time, and [

.2 From the rest of the victim group, 27
people were from El Salvador and 2 were from Guatemala.**

Circumstances: On February 25, 2000, the above victims were in the vicinity of the
property of rancher Andreas Mueller, when the van they were being transported broke
down.’* As the victims waited for the van to be repaired, Mueller approached the
victims in a violent manner, uttering insults and threatening them with his shotgun.**®
Mueller then hit two of the victims with a portable lamp and also hit one of them with the

152 Communication from Mexican Consul Miguel Escobar Valdez, supra note 7.
153 |d. The names of these Central American victims was not retained by the Mexican Consulate Office.
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butt of his rifle.™®® Some of the victims, including women and one little girl, were so
frightened they attempted to escape, at which point, Mueller fired a warning shot to the
air at short distance from the little girl’s head.”> The U.S. Border Patrol, which was
contacted by Mueller’s wife, arrived later and took custody of the victims.**®

Complaints to Authorities: The victims reported the incident in interviews done by the
USBP and the Mexican Consulate.** The victims reported to have felt fear during their
detention by Mueller due to his aggression.'®® The Mexican Consulate reported the
incident to the Cochise County Attorney.*®* The Mexican Consulate was told by the
Cochise County Sheriff’s Office that one of its deputies interviewed Mueller about the
incident but no further information or documentation was provided to the
Consulate.*®There is no other information as to any further investigation or action by
law enforcement officials regarding this matter.

Incident #20

Victims; There were 13 victims including

and one unnamed male Dominican citizen.*

Circumstances: This incident occurred on April 5, 2000.%%* After the victims entered the

United States undocumented through the Douglas/Agua Prieta border area, they awaited a
vehicle to take them to Phoenix. After discovering that the vehicle was in need of repair,
the victims crossed over a fence into private property in order to wait and rest while
hiding in some bushes. The victims saw a woman, Linda Louise Mueller, approach them
from a nearby house. The woman began to insult them while she was holding a large dog
with which she intended to frighten or even injure the victims.

The victims began to run away, however, the dog was able to tear off some of the
victims’ clothing and bite ||| | | | S o~ his right thigh and left hand. The
victims crossed over the fence again and were able to get out of the property. The
woman’s husband, Andreas Mueller, armed with a shotgun, got on his pick-up truck to
follow the victims. Mueller stopped his vehicle in front of the victims, got off the truck

158 Mexican Consulate list, supra note 2, at para. 16. The three victims mentioned were Salvadorian
nationals, Communication from Mexican Consul Miguel Escobar Valdez, supra note 7.
57 1d.; Mexican Consulate list, supra note 2, at para. 16.
158
Id.
159 Communication from Mexican Consul Miguel Escobar Valdez, supra note 7.
160 Mexican Consulate list, supra note 2, at para. 16.
161 Communication from Mexican Consul Miguel Escobar Valdez, supra note 7.
162
Id.
163 Communication from Mexican Consul Miguel Escobar Valdez, supra note 7.
164 The account is based on the communication from Consul Escobar recounting the victims’ testimony, id.
and on the Mexican Consulate list, supra note 2, at para. 22.
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and started to threaten them while pointing his weapon near their faces. According to the
victims’ accounts, Mueller did this in order to make them go back to his property so that
the USBP would find the victims inside Mueller’s property. The victims were able to
avoid returning to Mueller’s property, and some time later, the USBP arrived. According
to the victims, Mueller unloaded his shotgun and put it in the back of his truck, so as to
appear unarmed when the USBP arrived.

Shortly thereafter, || | | ]} } BBl vas taken to Southeast Medical Center in Douglas
where he was treated. He was later taken back to the USBP station to rejoin the other
victims who all requested a voluntary return to Mexico.

Complaints to Authorities: The victims reported the incident in their interviews with the
Mexican Consulate. Deputies of the Cochise County Sheriff’s Office also talked with the
Mexican Consul regarding the incident. The matter was investigated by CCSO Deputy
Paul Mathews who did confirm that Mrs. Mueller insulted and threatened the victims
with the dog, which was clearly an attack dog. The Mexican Consulate reported the
incident to the Cochise County Attorney, but there is no indication of further action by
U.S. law enforcement officials regarding this matter.

Incident #21

Victims: In this incident there were 9 victims.

from Michoacan, Mexico.®

Circumstances: On March 27, 2000, the above victims were walking by a ditch next to a
road near Highway 80 in the outskirts of Douglas, Arizona next to a fence. A private
citizen, Dan Morrison, armed with a gun, suddenly appeared and threatened the victims
to stop.'®® At this point, the victim’s “guide” began to run away, followed by the above
victims who thought that Morrison was a Border Patrol agent.*®” Morrison fired six or
seven times; he claimed to the Cochise County Sheriff’s office that the shots were fired to
the ground. However, the victims stated the shots were fired towards them because they
felt the bullets fly over their heads and even hit dry branches near them as they hit the
ground.*®® The victims decided to remain on the ground to await the USBP rather than
risk bl%ng shot.'®® The U.S. Border Patrol arrived later after being notified by Morrison’s
wife.

Complaints to Authorities: The victims reported this incident in interviews by the
Mexican Consulate and to the USBP. The victims stated they were greatly frightened by

165 Communication from Mexican Consul Miguel Escobar Valdez, supra note 7.

166 Mexican Consulate list, supra note 2, at para. 21.

167 Communication from Mexican Consul Miguel Escobar Valdez, supra note 7.

168 |d.; Mexican Consulate list, supra note 2, at para. 21.

132 Communication from Mexican Consul Miguel Escobar Valdez, supra note 7.
Id.
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the shots fired by Morrison.*”* Mexican Consul Miguel Escobar also interviewed USBP

supervisor Stevenson, who told them the identity of the assailant and that the Cochise
County Sheriff’s Office was conducting an investigation. The Consulate was
unsuccessful in obtaining more information from the CCSO regarding the incident.
Supervisor Stevenson told Consul Escobar that the victims were to be retained for further
testimony by request of U.S. Attorney in Arizona.”® But there is no indication of any
further investigation of the matter and no action has been taken against Morrison.

172

Incident #22

Victims:
from Parral, Chihuahua).""

Circumstances: On September 20, 2002, Harry Harvey, a private citizen, detained the
above victims whom he then turned over to U.S. Border Patrol agents from the Naco
Station.'™ The three victims were resting in the thickets in the area of Highway 90
between the cities of Hereford and Sierra Vista, when Harvey, driving a Blazer,
approached the victims.”® Harvey was wearing work clothes, carried a gun in the holster,
extra ammunition, a bottle of maze and wore a belt buckle that read “Sheriff San
Bernardino”.*”” As one of the victims, ||| | | | |} BEEE tricd to get up, Harvey loosened
the strap in his gun holster and while resting his hand on the gun handle menacingly, he
threatened everyone to remain seated.'”® Harvey, then proceeded to contact the USBP,
which shortly thereafter took custody of the victims.

Complaints to Authorities: The victims reported the incident during the interviews with
the USBP and Mexican Consulate at the Naco USBP station.*” The victims reported
they felt threatened by the constant threats by Harvey.®® The victims were subsequently
released by the USBP and were assisted by the Mexican Consulate in returning
voluntarily to Mexico.*® The Mexican Consulate reported the incident to the Cochise
County Attorney, expressing its dissatisfaction with the lack of investigation.'®” There is
no information as to any further action by law enforcement officials.

Incident #23

Victim: || N (from Hermosillo Sonora).*®

171 Mexican Consulate list, supra note 2, at para. 21.
iz Communication from Mexican Consul Miguel Escobar Valdez, supra note 7.
Id.
7% Communication from Mexican Consul Miguel Escobar Valdez, supra note 7.
17> Mexican Consulate list, supra note 2, at para. 38.
178 1d: Communication from Mexican Consul Miguel Escobar Valdez, supra note 7.
77 Mexican Consulate list, supra note 2, at para. 38.
1;2 Id.; Communication from Mexican Consul Miguel Escobar Valdez, supra note 7.
180 :((jj
181 Id
182 Id
183 Communication from Mexican Consul Miguel Escobar Valdez, supra note 7.
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Circumstances: On October 9, 2002, a private citizen named Richard Gere, detained the
above victim on Highway 92 outside of the city of Sierra Vista, Arizona.'** ||}
I /25 walking on the edge of the road when he noticed a pick-up truck driving in
the opposite direction. When, Gere, the driver of the truck noticed the victim, he got off
the road toward the victim.*® Gere began to talk to ||| | | j B in English;

responded he did not understand. Gere then asked the victim in broken Spanish if he was
“illegal”, to which the victim responded affirmatively.'®® Gere then took out his chrome
pistol through the open truck window and pointed it at [JJJl].*®” Gere told the victim to
lie on the ground while making insulting remarks such as that “all Mexicans come here to
steal” and constantly ordering [JJJlif not to look at him %8 . Gere then used his cellular

pholr;g: to call the USBP which took custody of the victim.'®® The USBP the let Gere

go.

Complaints to Authorities:The victim reported the incident to the USBP and Mexican
Consulate, and the USBP notified the Cochise County Sheriff’s office of the incident.

was subsequently deported back to Mexico.™* There was no further investigation
by law enforcement officials, despite a request by the Mexican Consulate to the Cochise
County Attorney.'#

Incident #24

Victims:
(all from Guanajuato).'*®

Circumstances: On January 6, 2003, the above five victims were apprehended by Steve
Nelson, a private citizen, on Highway 92.'** The immigrants were walking alongside the
highway, outside of Sierra Vista, where they were looking for a vehicle which their
“guide” had told them would pick them up.'® After finding the vehicle, with no driver,
the victims decided to wait inside the vehicle. Some time later, the victims were suddenly
approached by a man, Nelson, who got off his vehicle and ordered them in English to get
off the vehicle. After seeing that the victims did not understand him, Nelson asked them
in broken Spanish if they were “illegals”.*® After they responded “yes”, Nelson took out

12‘5‘ Mexican Consulate list, supra note 2, at para. 41.

Id.
186 Communication from Mexican Consul Miguel Escobar Valdez, supra note 7.
187 Mexican Consulate list, supra note 2, at para. 41.
188 Communication from Mexican Consul Miguel Escobar Valdez, supra note 7.
189 Mexican Consulate list, supra note 2, at para. 41.
iz(l) Communication from Mexican Consul Miguel Escobar Valdez, supra note 7.
aie
193 Communication from Mexican Consul Miguel Escobar Valdez, supra note 7.
194 Mexican Consulate list, supra note 2, at para. 45.
195 Communication from Mexican Consul Miguel Escobar Valdez, supra note 7.
19 Mexican Consulate list, supra note 2, at para. 45.; Communication from Mexican Consul Miguel
Escobar Valdez, supra note 7.
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his automatic pistol, pointed it at the group, and ordered them to lie on the ground.®’
Nelson then contacted the U.S. Border Patrol which transported the victims to the Naco
Border Patrol Station.*®® The incident occurred on a public highway and not on private
property.'®

Complaints to Authorities: The victims reported the incident in their interview with the
Mexican Consulate to which they declared that they felt fearful and threatened by Nelson
who pointed his gun at them at all times.?®® According to the Mexican Consulate,
Cochise County Sheriff deputies were notified by the USBP of the incident, and after a
preliminary investigation, they released Nelson.”®* The Mexican Consulate reported the
incident to the Cochise County Attorney requesting an investigation.?®* There was no
further action was taken by law enforcement officials.

1.
Status of Civil Proceedings Pursued by Some of the Victims

Four different civil proceedings have been initiated by some of the above-named
victims, in efforts to achieve at least partial redress for the abuses they have suffered.
These proceedings and the status of each one are described below, in relation to the
names of the victims and the incidents identified above.

Obviously relatively few of the victims have pursed civil actions. The
Commission has asked for information as to why other victims have not. Given the
nature of overall pattern of vigilantism being complained of in this case— which involves
an indeterminate number of vulnerable victims who are assaulted, then are detained and
then are usually summarily expelled from the country—it is impossible to answer this
question with particularity. However, it can readily be surmised that immigrant victims
such as those identified above, who have been returned to Mexico or other country of
origin and who have no right to reenter the country legally, have great difficulty in
accessing private legal counsel in the United States who are able and willing to pursue
civil actions on their behalf. The Mexican Consul in Douglas, Arizona, who has
conducted hundreds of interviews with Mexican immigrants who have been subject to
vigilante aggression and are held in detention by the U.S. Border Patrol, reports that the
immigrants are uniformly fearful and understandably reluctant to do anything other than
return to Mexico with, in the case of many, the intention of simply trying again to return
to the United States undocumented. Victims in such circumstances cannot ordinarily be
expected to themselves be in the position to mount a legal action against their aggressors.
This fact simply underscores the responsibility of the United States to itself take action to
correct a widespread pattern of criminal behavior.

Only two of the civil lawsuits described below involve immigrant victims. The
other two were brought by victims who are citizens of the United States.

97 Mexican Consulate list, supra note 2, at para. 45.
198
Id.
199 |d
200 |d
2 Communication from Mexican Consul Miguel Escobar Valdez, supra note 7.
202
Id.
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1. . 2 \'<xican national and the victim named in Incident

# 7, above, filed a civil lawsuit in connection with that incident in the United States
District Court for Arizona against Roger Barnett. ||| |} Il c'aim against Barnett
is based on allegations of battery, false imprisonment, and intentional infliction of
emotional distress.”” | is seeking to recover at least US$200,000 in
compensatory damages plus punitive damages and any other relief granted by the
court.?®* This case is currently in the discovery process in which the taking of depositions
andzggwhange of documents between the parties is still ongoing. No trial date has been
set.

2. A civil lawsuit was filed by the following victims, all Mexican nationals, named in
Incident #9, above, in connection with that incident:

. Additional plaintiffs joined the
lawsuit as , using
pseudonyms for fear of adverse action based on their immigration status. This civil
lawsuit was filed in the United States District Court of Arizona against Roger, Barbara
and Donald Barnett as well as Cochise County Sheriff Larry Dever and 10 unidentified
Defendants.”® The cause of action is based on nine separate claims against the
defendants, including three claims of violations of United States civil rights statutes: 42
U.S.C.81985(3) (violations of equal protection of the laws, due process under the law and
for racial discrimination by all the defendants in their individual and official capacities);
42 U.S.C. 81986 (violations by Sheriff Dever and the unnamed defendants in their
individual and official capacities of plaintiffs’ civil rights for failing to prevent the
conspiracy by all defendants to deprive Plaintiffs of their civil rights); and 42 U.S.C.
81983 (violations by Sheriff Dever and two of the unnamed defendants for violations of
Plaintiffs’ U.S. Constitution Fourteenth Amendment right to equal protection of the
laws).?’” The other six claims against the defendants in this suit are based on tort law
claims of assault, battery, false arrest and false imprisonment, negligence, negligence per
se and intentional infliction of emotional distress.*® This lawsuit seeks to recover from
the defendants actual damages of US$1million for each of the sixteen plaintiffs; punitive
or exemplary damages of US$1 million for each plaintiff; as well as attorney’s fees and
other legally applicable costs — which leads to a total of US$32 million.?*

The case is still in the pre-trial stage. Pre-trial motions have been filed by both parties
arguing about the need asserted by certain victims to remain anonymous due to privacy

23 See I V. Barnett, No. CIV-04-367-TUCFRZ (D. Ariz. July 12, 2004), at 4-6 (complaint
attached to the Petition as Appendix OO).

20414, at 6.

205 Communication from Jests R. Romo Véjar, Attorney for the Plaintiff, August 18, 2005.

20 M . Barnett, No. CIV-05-157-TUC-JMR, (D. Ariz. Mar. 4, 2005) (complaint attached as
Appendix PP to the Petition).

20714 at 9-10.

20814, at 9-15.

29 d. at 15.
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interests and concerns over their status and stigmatization as “illegal aliens”.?*° The
plaintiffs have also requested the District Court that certain types of documents, such as
employment, medical, law enforcement and government records, be ordered to be
maintained as confidential to protect the interests of all parties in regards to sensitive
information that might not want to be disclosed by the parties.?** The case is in the early
stages of discovery, including depositions and exchange of information. No trial date has
been set.

3. . 2 U s. citizen and the victim named in Incident #12, above, filed a
lawsuit in the Superior Court of Cochise County against Roger, Barbara and Donald
Barnett in connection with that incident. This suit is based on a claim of trespass and a
charge of criminal impersonation of a police officer “with the intent of inducing another
person to allow access to property”.”* The relief sought by | ]l is a preliminary
injunction against further trespassing by the Barnetts, a permanent injunction against
further trespass after final determination of the case, and the plaintiff’s damages and costs
along with other relief deemed proper by the court.?* Because of its limited nature, this
legal action would not win redress specifically for the direct victims of vigilante
violence?* The case is currently in the discovery process where depositions and
exchange of documents between the parties is still ongoing — no trial date has been set.?*

4. The following victims named in Incident #13, above, have filed a civil lawsuit in

connection with that incident:
B . This lawsuit was filed against Roger, Barbara and

Donald Barnett in the Superior Court of Cochise County.?*® The named defendants are
Roger Barnett, his wife Barbara, and Donald Barnett. The plaintiffs’ lawsuit is based on
tort law claims of assault, battery, false imprisonment, negligence, gross negligence and
intentional infliction of emotional distress.?*” The plaintiffs in this case are seeking
damages of at least US$200,000, punitive damages and other relief granted by the
Court.?*® The case is currently in the discovery process in which depositions and
exchange of documents between the parties is still ongoing. No trial date has been set.?*
Respectfully submitted,

S. James Anaya; Leonardo Alvarado

Legal Representatives of the Petitioner, Border Action Network

219 plaintiff’s Motion to Proceed under Ficticious Names and Protective Order, June 10, 2005, Case no.
CIV-05-157-TUC-JMR, (D. Ariz. Mar. 4, 2005).
211 plaintiff’s Motion for Entry of Confidentiality Order, June 10, 2005, Case no. CIV-05-157-TUC-JMR,
(D. Ariz. Mar. 4, 2005).
zi See [ v. Barnett (Super. Ct. Ariz. Nov. 26, 2004), at 4 (attached as Appendix NN).
See Id.
214 See Petition, supra note 100, at para. 48.
215 Communication from Jests R. Romo Véjar, Attorney for the Plaintiff, August 18, 2005.
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