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2.

ISSUES PRESENTED AS AGREED UPON BY THE PARTIES
I.  Whether there exists, in southern Belize, Maya customary land tenure.

Il.  Whether the members of the villages of Conejo and Santa Cruz have interests in land
based on Maya customary land tenure and, if so, the nature of such rights.

I11. If the members of the villages of Conejo and Santa Cruz have any interests in lands
based on Maya customary land tenure:

A Whether such interests constitute “property” that is protected by sections
3(d) and 17 of the Constitution;

B. Whether any government acts and omissions violate the claimants’
rights to property in sections 3(d) and 17 of the Belize Constitution;

C. Whether any government acts and omissions violate the claimants’ right
to equality guaranteed by sections 3 and 16 of the Constitution;

D. Whether any government acts and omissions violate the claimants’
rights to life, liberty, security of the person and the protection of the law
guaranteed under sections 3(a) and 4 of the Constitution.

INTRODUCTION

These consolidated cases were brought by members and representatives of Conejo and Santa
Cruz villages, indigenous Maya communities in the Toledo District of southern Belize. The
claimants seek redress for violations of the constitutionally-protected rights the people of
these villages have to the lands they have traditionally used and occupied. This skeleton
argument synthesizes the relevant facts and law to establish that each of the issues presented
should be resolved in favour of the claimants.

SUMMARY OF ARGUMENT

The members of the villages of Conejo and Santa Cruz have rights in land based on Maya
customary land tenure, which undoubtedly exists in southern Belize. Conejo and Santa Cruz
are Maya villages whose members live, farm, hunt, and fish; collect medicinal plants,
construction, and other materials; and engage in religious ceremonies and other activities on
lands and waters within defined areas surrounding each village. Their land use and
occupation reflect a broader pattern of Maya customary land tenure that is present among
Maya communities throughout the Toledo District of southern Belize and has its roots in the
millennial inhabitation of the Maya indigenous people of the Mesoamerican region of which
Belize is part.



. This customary land tenure gives rise to property rights that are critical to the claimants’
physical and cultural survival. In addition to being grounded in Maya customary law, the
proprietary nature of these rights is affirmed by international human rights law and the
common law. In particular, the Inter-American Commission on Human Rights of the
Organization of American States has affirmed the customary property rights of the Maya
people of Belize, including the claimants. Just like other forms of property, such Maya
property rights are protected, by articles 3(d) and 17 of the Belize Constitution, against
discriminatory treatment or other infringement.

. The government of Belize has a special duty of care, or fiduciary obligation, toward the
Maya indigenous people with respect to their property and related rights in lands and
resources, in light of the historical discrimination they have faced as indigenous people. In
the Ten Points of Agreement, which it signed with Maya leaders in 2000, the government
recognized “that the Maya People have rights to lands and resources in southern Belize based
on their long-standing use and occupancy.”

. Yet government officials at every level have ignored or acted to undermine Maya customary
land tenure, including that of Conejo and Santa Cruz Villages. As a matter of policy, the
government now refuses to recognize Maya customary land tenure as giving rise to property
rights that it and others must respect. It accords Maya customary land rights no legal
protection, and instead actively infringes these rights by its programs of individual leases and
exploitation of natural resources.

. The government’s failure to recognize, respect, and protect the land rights of the Maya
claimants that derive from their own customs and traditions is in violation of the right to
property secured by articles 3(d) and 17 of the Belize Constitution. It is also discriminatory,
in violation of articles 3(d) and 16 of the Constitution. Additionally, the government’s
neglect of the Maya claimants’ customary property rights infringes their rights to life, liberty,
security of the person, and the protection of law guaranteed in section 3(a) and 4 of the
Constitution.

ARGUMENT

. The applicable law and facts in these consolidated cases establish that the claimant villages
and their members have rights based on Maya customary land tenure, rights that are
protected by the Constitution of Belize, and that these rights have been violated by the
government. The essential facts that constitute the basis of the claims in these proceedings
are not substantially in dispute. Ample evidence of these facts are in the affidavits and other
documents annexed to the claim forms initiating these cases, as well as in parts of the
affidavits and exhibits submitted by the government defendants in their defence. Other parts
of the defendants’ affidavits allege facts or provide impressionist opinions of a political
nature that are irrelevant to the issues presented and that should therefore be discarded.



ISSUE I: Maya customary land tenure exists in southern Belize, as confirmed by the

8.

Inter-American Commission on Human Rights

It is well known that people who are identified as Maya have, for centuries, formed
organized societies that have inhabited a vast territory—which includes the Toledo District
of southern Belize—long before the arrival of Europeans and the colonial institutions that
gave way to the modern State of Belize. Distinct linguistic subgroups and communities have
existed and evolved within a system of interrelationships and cultural affiliations among the
historical and contemporary Maya people of the Middle American region encompassing
Belize. The contemporary Mopan- and Q’eqchi’-speaking people of the Toledo District are
the descendants or relatives of the Maya subgroups that inhabited the territory since pre-
colonial times.

[First Affidavit of Grant Jones]

[First Affidavit of Richard Wilk]

[First Affidavit of Elizabeth Grandia]

[First Affidavit of Joel Wainwright]

[Exhibits marked IF2 attached to the First Affidavit of Ismeal Fabro]

In response to a petition brought on behalf of the Mopan and Q’eqchi’ (sometimes spelled
Kekchi or Ke’kchi) Maya communities of southern Belize, the Inter-American Commission
on Human Rights, in its Report No. 40/04 of 2004, addressed the situation of these
communities with regard to lands and resources. The Inter-American Commission on
Human Rights is the regional body charged with promoting and advancing human rights in
the hemisphere, and with monitoring state compliance with their legal commitment under the
OAS Charter and American Declaration to uphold and protect those rights. After an
extensive examination of the historical record and evidence presented by both the
representatives of the Maya parties and the government of Belize, the Commission
concluded:

[TThe members of the Mopan and Ke’kchi Maya communities of the Toledo
District of Southern Belize constitute an indigenous people whose ancestors
inhabited the Toledo District prior to the arrival of the Europeans and the
colonial institutions that gave way to the present State of Belize.

[Maya Indigenous Cmtys. of Toledo Dist. v. Belize, Case 12.053, Report No. 40/04, Inter.
Am. C.H.R., OEA/Ser.L/V/11.122 Doc. 5 rev., para. 122 (2004) (hereinafter “Maya
Communities case™), attached hereto as Appendix A hereto]

[Charter of the Organization of American States, VVol. V, Tab 15]

10. The Inter-American Commission further recognized the existence of an historical and

ongoing system of customary land tenure on the part of the Maya people that establishes “a
communal property right to the lands they currently inhabit in the Toledo District.”

[Maya Communities case, para. 127, Appendix A hereto]
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12.

13.

14.

15.

The government itself recognized the existence of Maya customary land rights, when the
Prime Minister signed the Ten Points of Agreement with Maya leaders on October 12, 2000.
Point 6 of the agreement states: “the Maya People have rights to lands and resources in
southern Belize based on their longstanding use and occupancy.”

[First Joint Affidavit of Gregorio Choc, Cristina Coc, and Martin Chen, paras. 11, 32-
43, and “Ten Points of Agreement” attached to First Joint Affidavit of Gregorio Choc,
Cristina Coc, and Martin Chen as its exhibit G.C. et al. 5]

This agreement was in the framework of ultimately failed negotiations prompted by the Inter-
American Commission on Human Rights after receiving the petition from the Maya parties.
The government represented to the Commission that its recognition of Maya land rights
based on longstanding use and occupancy was responsive to the Maya claim for recognition
of customary land tenure. It can hardly maintain now that it meant something else.

[Maya Communities case, para. 69, Appendix A hereto]

Yet now the government in its defence denies the existence of Maya customary land tenure,
without presenting any evidence to rebut the abundant proof that it is in fact a reality in
southern Belize.

In affirming the existence of Maya customary land tenure in southern Belize, the Inter-
American Commission relied on essentially the same evidence that is now before this Court,
including expert evidence provided by anthropologists Grant Jones and Richard Wilk.
Professor Grant Jones, one of the foremost authorities on the Maya of southern Belize,
concludes that “without any doubt the Mopan population of the Toledo District has ancestral
roots in the area that long predate British colonial claims over the territory.” Professor Jones
also finds, and in his report details, ample evidence to establish that the Q’eqchi’ likewise
have ancestral roots in the earlier population. Additionally, Professor Richard Wilk, another
leading authority on the Maya of southern Belize, confirms that “[i]t is quite possible that
Kekchi, mixed Kekchi-Chol, or mixed Kekchi-Mopan habitation of Toledo goes back to the
1500s.”

[First Affidavit of Grant D. Jones, generally and para. 56]
[First Affidavit of Richard Wilk, para. 19]
[Second Affidavit of Richard Wilk, para. 31]

The weight of the evidence presented by the claimants’ affidavits in the present proceedings,
just as the evidence before the Inter-American Commission, indicates continuity in Maya
society and land use in the Toledo territory that extends back, not just to the time of
European contact, but to ancient times. Professor Wilk states in his affidavit that Maya
occupation of the area of the Toledo District extends back to at least 400 A.D. Nevertheless,
movement is inherent in the customary land use patterns of the Maya people, and thus the
population of Maya villages in what is present day Toledo District has waxed and waned
over time. Furthermore, the process of European colonialism and conquest provoked a series
of dislocations and relocations of the Maya of this area, including involuntary removal of
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many of the Maya residents to what is now Guatemala, the consequent mixing of Maya from
different regions, and their return to and re-settlement of the area of southern Belize as
circumstances permitted. Thus, the Maya people moved back and forth for centuries
between territories that were only later to be divided by national boundaries.

[First Affidavit of Richard Wilk, paras. 5, 11-38]

[First Affidavit of Grant D. Jones, paras. 25-48, 51, 57-60]
[First Affidavit of Elizabeth Grandia, paras. 11-15]

[Maya Communities case, paras. 127-130, Appendix A hereto]

British colonial officials welcomed and encouraged Maya re-settlement of the area from the
earliest days of the colony of British Honduras until at least the late twentieth century. They
encouraged Maya settlement both to increase the available pool of labour and to ensure an
adequate food supply for the colony, and sought to dissuade Maya from subsequently
moving back into Guatemala. In order to ensure peaceful and productive relations with the
Maya, the British government both tolerated and affirmatively protected Maya customary
land use. In some areas, it did this by creating Indian reservations and reserving other lands
for the use and benefit of Indians. However, the reservations did not and do not now include
all or even most of the Maya villages. Additionally, the British government affirmed the
authority of alcaldes—the traditional Maya leaders—elected in Maya villages and provided
social services to Maya villages. This policy has continued since independence.

[Second Affidavit of Richard Wilk, paras. 39-70]
[First Affidavit of Noreen Fairweather, para. 10]
[First Affidavit of Armin Cansino, para. 14]

17. Today, the Maya people continue to live under a traditional governance system, which is

18.

grounded in their distinctive cultural values and has changed and adapted over time in
response to interaction with European societies and environmental changes, among other
factors. Conejo Village and Santa Cruz Village are two of some 38 Maya communities that
currently occupy lands in the Toledo District according to their traditional customs, values,
and norms. The lands these two and many other Maya villages use and occupy is outside of,
or extends beyond, the reservations established during British colonial rule and includes land
officially designated as national land.

[First Affidavit of Richard R. Wilk]

[First Affidavit of Grant D. Jones]

[First Affidavit of Elizabeth Grandia]

[First Affidavit of Joel Wainwright]

[First Joint Affidavit of Gregorio Choc, Cristina Coc, and Martin Chen, paras. 19-21]
[First Affidavit of Armin Cansino, para. 7]

Maya land use patterns are governed by a system of unwritten customary rules that form part
of the social, cultural, and political organization of their communities.

[First Joint Affidavit of Gregorio Choc, Cristina Coc, and Martin Chen, para. 22]



[First Affidavit of Richard R. Wilk, paras. 41-73]
[First Affidavit of Elizabeth Grandia, paras. 24-36]
[First Affidavit of Joel Wainwright, paras. 27-39, 45-47]

19. Within their customary system, Maya villages hold land collectively, while individuals and

families enjoy derivative, subsidiary rights of use and occupancy. These subsidiary rights
include the right of villagers to use village lands for long-term purposes, such as maintaining
homes and cultivating permanent and annual crops. For example, an individual farmer has a
right to continued use of any land he has cleared from available forested-land; but if after
several years, the farmer has not used that land again, those rights lapse and the property
returns to the community for redistribution. Maya villagers also have rights to hunt, fish, and
extract resources within their village lands; within neighbouring Maya village lands, subject
to the authority of those villages; and within shared use areas outside the customary
boundaries of any one particular village. The exercise of these rights is vital to the health
and physical survival of the individual claimants and other members of Conejo Village and
Santa Cruz Village, and is an integral component of the culture of the Maya people.

[First Affidavit of Richard Wilk, para. 53]

[First Affidavit of Marciano Cal, para. 5]

[First Affidavit of Venancio Canti, para. 5]

[First Affidavit of Manuel Caal, para. 18]

[First Joint Affidavit of Gregorio Choc, Cristina Coc, and Martin Chen, para. 22]

20. The Maya communities of Toledo District carry out a complex pattern of subsistence and

21.

cultural practices on the land, including swidden agriculture, hunting, fishing, gathering, and
religious uses of specific sites. Generally, the customary patterns of use and occupancy, or
land tenure system, manifest in roughly concentric zones of land use that surround each of
the villages. The relative location of each of these areas varies with the soil conditions and
topography of village lands. The residential zone is the area where permanent dwellings are
clustered and where villagers plant fruit trees and small gardens. Beyond the residential zone
is the main agricultural zone where most crops are planted. The outermost zone includes
forest lands primarily used for hunting and gathering. Rivers and creeks throughout these
zones are used for fishing and transportation.

[First Affidavit of Richard R. Wilk, paras. 41-73]

[First Affidavit of Elizabeth Grandia, paras. 24-36]

[First Affidavit of Joel Wainwright, paras. 27, 39, 45-47]

[First Joint Affidavit of Gregorio Choc, Cristina Coc, and Martin Chen, paras. 22, 24-26]

Most Maya land use in the Toledo District is related to their production of food and the
hunting and gathering of other resources for their own subsistence. In the wet season, Maya
farmers employ a long fallow rotational farming system (milpa), in which fields are cleared
from the forest every six to fifteen years (depending on the size of the village population),
burned, and planted with a rotation of corn or rice and beans alongside root crops, plantains,
and other vegetables. Families will tend to clear and farm the amount of land necessary to
provide for their subsistence, and that they can physically maintain. During the dry season,



22,

23.

Maya farmers cultivate permanent fields located in fertile damp soils located in valleys and
on riverbanks (matambre). They also grow permanent tree crops, and a large variety of other
plants for home use, and raise small livestock and poultry.

[First Affidavit of Richard Wilk, paras. 50, 56, 59, 61]
[First Affidavit of Higinio Teul, paras. 5, 7-9, 12]
[First Affidavit of Isaiah Sho, para. 4]

[First Affidavit or Raymundo Sho, paras. 9-11]

[First Affidavit of Venancio Canti, para. 8]

[First Affidavit of Manuel Caal, para. 4]

[First Affidavit of Manuel Coy, para. 13]

[First Affidavit of Aurelio Cal, para. 8]

[Fist Affidavit of Raymundo Sho, para. 6]

[First Affidavit of Percival Cho, para. 16]

Given that neither British colonial nor Belizean statutory law has provided a way to
demonstrate Maya customary land rights with official papers, some Maya farmers have used
the leasing system—the only available formal option outside of Indian reservations—to
manifest their entitlement. Many Maya individuals have taken out leases out of fear of
losing their traditional lands to others, including to village outsiders and foreigners who buy
or lease village land from the government. In many cases, land use practices within the
leased areas have continued to be guided by customary norms. For example, Maya farmers
have taken out leases but have not used the lease area exclusively; others in the community
may also hunt, gather, or farm on it. Conversely, Maya farmers have taken out leases but not
restricted their farming to the lease area. However, Maya customary land tenure and the
leasing system have often proved to be incompatible with one another, and many Maya
farmers have therefore chosen not to take out a lease at all.

[Second Affidavit of Richard Wilk, paras. 48-50]
[First Affidavit of Richard Wilk, para. 73]

[Second Affidavit of Elizabeth Mara Grandia, para. 7.7]
[First Affidavit of Elizabeth Grandia, paras. 59-74]
[First Affidavit of Manual Caal, paras. 11-12, 26]
[First Affidavit of Manuel Coy, paras. 14, 18-19, 21]
[First Affidavit of Melina Makin, para. 5]

[First Affidavit of Basilio Teul, para. 11]

[First Affidavit of Marciano Cal, para. 12]

[First Affidavit of Higinio Teul, para. 16]

[First Affidavit of Isaiah Sho, para. 12]

[First Affidavit of Raymundo Sho, para. 14]

[First Affidavit of Venancio Canti, paras. 8-10]

In accordance with their traditions, Maya villages determine their customary boundaries with
neighbouring villages through meetings of the elders and leadership of the respective
villages. Different villages at different times have physically cut those boundaries into the
forest; others do not rely on physical markers. Each village has effective collective control



over who is allowed to use village lands within its customary boundaries for sedentary, long-
term purposes, including settlement and farming. Each village also regulates other uses
within its customary boundary area, such as hunting, fishing and forest resource extraction
by non-residents including Maya villagers from neighbouring communities, all in accordance
with and subject to Maya customary law.

[First Affidavit of Richard R. Wilk, paras. 69, 76-78]
[Second Affidavit of Richard R. Wilk, para. 69]
[First Affidavit of Manuel Caal, para. 9]

[First Affidavit of Manuel Coy, para. 11]

[First Affidavit of Basilio Teul, para. 9]

24. While boundaries between villages for agricultural and settlement purposes are defined and

widely respected, hunting, fishing, and gathering areas of different villages generally overlap
in practice. Villagers generally recognize that animals and fish move from place to place,
and that some wild resources grow unevenly on the landscape, and expect that people will go
to places of abundance when engaging in these activities, regardless of precise territorial
boundaries.

[First Affidavit of Richard Wilk, para. 69]
[First Affidavit of Manuel Caal, paras. 15, 19]
[First Affidavit of Basilio Teul, paras. 8-9]
[First Affidavit of Isaiah Sho, para. 5]

[First Affidavit of Marciano Cal, paras. 8-9]
[First Affidavit of Raymundo Sho, para. 12]
[First Affidavit of Susano Canti, para. 7]

25. The customary method of rotating agriculture practiced by the Maya is adapted to the

26.

environment of the broadleaf rainforest and involves an extensive, rather than intensive, use
of the land. Thus there is a natural limit to the size of individual communities. Traditionally,
as available agricultural land becomes limited to distant areas, individuals begin to settle far
from the residential zone. When these settlements reach a certain size, the members
centralize their homes, elect a leader and create a governance structure, and a new village is
created.

[First Joint Affidavit of Gregorio Choc, Cristina Coc, and Martin Chen, para. 25]
[First Affidavit of Richard R. Wilk, para. 77]
[First Affidavit of Elizabeth Grandia, paras. 20-22, 38-45]

Maya villages regulate settlement (and thus population growth) and maintain social and
cultural cohesion through traditional governance institutions that have evolved over the
centuries. The Maya have always had community leaders who oversee collective affairs in
coordination with other leaders and the entire community. These village leaders apply
customary norms to regulate land use and other aspects of community life, including the
fajinas, a form of communal labour. Maya governance systems have adapted over time, first
to accommodate the Spanish colonial alcalde system, then to accommodate British colonial
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administration, and most recently to accommodate the imposition of the Village Councils
Act. The Maya institution of the alcalde was not created by the British, but has been part of
the administrative and legal structure of Belize since before its constitution as a British
colony. While some of the alcaldes’ judicial duties are statutorily defined, all the rest of their
activities rest on custom.

[First Joint Affidavit of Gregorio Choc, Cristina Coc, and Martin Chen, paras. 21, 28]
[First Affidavit of Richard R. Wilk, paras. 43-44]

[First Affidavit of Elizabeth Grandia, paras. 29]

[First Affidavit of Isaiah Sho, paras. 6-7]

[First Affidavit of Marciano Cal, paras. 13, 15]

[First Affidavit of Roy Cayetano, para. 18]

[First Affidavit of Albert Roches, paras. 11-12]

Maya customary land tenure is constant in its underlying values while flexible in its specific
articulation, so that specific land-use patterns and customary rights in each Maya community
vary from the general pattern according to both the topographical and soil characteristics of
the area, and the social and historical context of the particular village.

[First Joint Affidavit of Gregorio Choc, Cristina Coc, and Martin Chen, para. 31]
[First Affidavit of Richard R. Wilk, paras. 53, 79]
[First Affidavit of Elizabeth Grandia, para. 25]

ISSUE Il:  The Members of Conejo and Santa Cruz villages have interests in lands

28.

based on Maya customary land tenure, and the nature of those interests is in
accordance with the customary patterns of use and occupancy that give rise
to them

Conejo and Santa Cruz villages are among the Maya communities that the Inter-American
Commission on Human Rights found to have property rights on the basis of Maya customary
land tenure. Along with 35 other Maya villages of southern Belize, Conejo and Santa Cruz
were featured in the Maya Atlas, a volume of village maps and narratives produced by Maya
organizations with the assistance of professional geographers, upon which the Commission
relied in confirming customary land tenure in southern Belize.*

[ToLEDO MAYA CULTURAL COUNCIL & TOLEDO ALCADES ASSOCIATION, THE MAYA
ATLAS: THE STRUGGLE TO PRESERVE MAYA LAND IN SOUTHERN BELIZE, 3 (1997), attached
to the First Affidavit of Deborah Schaaf and marked as its exhibit D.S.1 (hereinafter “Maya

Atlas, Exhibit D.S.17)]
[Maya Communities case, paras. 128, 129, Appendix A hereto]

! In its listing of the Maya villages the Commission included Conejo but inadvertently did not include Santa Cruz

(instead mistakenly counting Na Luum Caj as two villages). See Maya Communities case, para. 91. However, by
its reliance on the Maya Atlas and the sweep of its analysis there is no doubt that the Commission’s affirmation of
Maya customary land tenure encompasses Santa Cruz as well.



29. The Inter-American Commission held that rights and interests in land arise from the ongoing

30.

patterns of land use by the Maya people, even though those patterns have shifted and evolved
over time. The Commission rejected the government’s contention, now again advanced by
the defendants, that many, if not all, contemporary Maya communities lack rights in lands
because they were established in relatively recent times. Following the jurisprudence of the
inter-American human rights system, the Commission found that “the dates of establishment
of particular Maya villages, in and of themselves, are not determinative of or fatal to the
existence of Maya communal property rights in lands.”

[Maya Communities case, para. 130, Appendix A hereto]

Compare:
[First Affidavit of Andre Roches, para. 7]
[First Affidavit of Armin Cansino, para. 7]
[First Affidavit of Roy Cayetano, para. 9]

Rather, as affirmed by the Inter-American Commission on Human Rights, Maya villages and
their members have rights to the lands they presently use and occupy according to traditional
patterns within the broader territory historically used by them or their ancestors,
notwithstanding that particular land uses or village configurations may in some instance be
relatively recent. This understanding of the existence of indigenous customary rights in land
is consistent with international and domestic legal trends.

[Maya Communities case, paras. 127-130, Appendix A hereto]

[Nor Anak Nyawai v. Borneo Pulp Plantation, 6 MALAY L.J. 241, 252 (Kuching, H.C. 2001),
Vol. 111, Tab 4]

[Mayagna (Sumo) Awas Tingni Cmty. v. Nicaragua (hereinafter “Awas Tingni case”), 79
Inter-Am. Ct.H.R. SER. C, para. 151 (2001), Vol. 1V, Tab 1]

31. The Commission further stressed that “the use and enjoyment of the land and its resources

are integral components of the physical and cultural survival of indigenous communities and
the effective enjoyment of their human rights more broadly,” such that, for the Maya people
in particular, rights “have extended to the use of the land and its resources for purposes
relating to [their] physical and cultural survival....”

[Maya Communities case, paras. 114, 127, Appendix A hereto]

See also:
[Awas Tingni Case, 79 Inter-Am. Ct.H.R. SER. C, para. 149 (2001), Vol. IV, Tab 1]
[Osoyoos Indian Band v. Oliver (Town), [2001] 110 A.C.W.S. (3d) 784 (Can.),
para. 46, Vol. I11, Tab 6]

32. The people of both Conejo and Santa Cruz are among the contemporary Maya with ancestral

roots embedded in the area in which they live. They have collective and individual
customary rights based on their ongoing traditional land tenure patterns, which are



characteristic of and linked to the customary land tenure of Maya people throughout southern
Belize. These rights are critical to their survival and enjoyment of human rights.

33. Because these rights derive from customary land tenure, it follows that their nature is a
function of that very customary tenure. These rights are also a function of the conditions
needed to protect the human rights of the village members.

[Maya Communities case, paras. 55, 151, Appendix A hereto]
[Appendix C hereto, paras. 22-24]

34. As stated by the Australian High Court in describing the recognition of indigenous customary
land tenure by the common law:

Native title has its origin in and is given its content by the traditional laws
acknowledged by and the traditional customs observed by the Indigenous
inhabitants of a territory. The nature and incidents of native title must be
ascertained as a matter of fact by reference to those laws and customs. ...

[Mabo v. Queensland 11, (1992) 175 C.L.R. 1, (hereinafter “Mabo I1””) paras. 58, 61, Vol. Il, Tab
14]

Conejo Village

35. The claimants Manuel Caal, Manuel Coy, Melina Makin, and Perfecto Makin, like other
members of Conejo Village, identify as Q’eqchi’ Maya and are Q’eqchi’-speaking. The
contemporary Q’eqchi’ people are the descendants or relatives of the Maya subgroups that
inhabited the territory at least as far back as the time of European exploration and incursions
into what is now Toledo District in the seventeenth and eighteenth centuries. The Mopan
and the Manche Chol subgroups lived in the area of what is now the Toledo District at the
time of the Spanish in the 16th century. The Spanish forcibly resettled them to the West,
where the Mopan and the Manche Chol inter mixed with the Q’eqchi’, blurring the lines
between these subgroups. There is also much evidence that Q’eqchi’ people fled Spanish-
controlled Guatemala in large numbers beginning in the 16th century, and many found refuge
in adjacent lowland forests, including southern Belize, where they intermarried with existing
groups. Therefore, Q’eqchi’, mixed Q’eqchi’-Chol, or mixed Q’eqchi’-Mopan habitation of
Toledo could date back to the 1500s. The claimants themselves have seen evidence in and
around Conejo Village of both ancient and more recent historical Maya presence in the area,
including sacred caves and pottery shards.

[First Affidavit or Richard Wilk, paras. 4-38]
[First Affidavit of Elizabeth Grandia, paras. 10-17]
[First Affidavit of Manuel Caal, paras. 1, 25]
[First Affidavit of Manuel Coy, para. 1]

[First Affidavit of Perfecto Makin, para. 1]

[First Affidavit of Melina Makin, para. 1]



36.

37.

38.

39.

Today, Conejo Village and its members are part of the larger Maya society of southern
Belize and integrated with its system of customary land tenure. The lands used and occupied
by the village are located outside of any Indian reservation, on land that is entirely, or almost
entirely, designated by the government as national land. Conejo was founded by Jose Makin
about 125 years ago. Mr. Makin and other early residents of Conejo came from an older
Maya village in the area, Crique Sarco. Previously, Mr. Makin had lived in the Crique Sarco
area and had used the Conejo area for hunting. Like many other Maya arriving to re-settle
the area, Mr. Makin was born in Alta Verapaz, Guatemala.

[First Affidavit of Perfect Makin, para. 2]
[First Affidavit of Elizabeth Grandia, paras. 18, 19]
[Maya Atlas, Exhibit D.S.1, at 3]

Land-use patterns in Conejo Village follow the general land tenure patterns of the Maya
people, with the derivative interests in land that are established by those patterns. Like other
members of Conejo Village, Perfecto Makin, Manual Coy, and Manuel Caal all grow corn,
rice, ground food, and tree crops according to the rotating fallow customs they learned from
their parents. In accordance with Maya custom, they selected where to plant their crops from
available village land. The plots where these crops are grown are recognized to belong to
them by other members of the community.

[First Affidavit of Perfecto Makin, paras. 4, 6]
[First Affidavit of Manuel Coy, paras. 8, 10-11, 13-14]
[First Affidavit of Manuel Caal, paras. 4, 10-16, 21]

Like other people in Conejo Village, the claimants have learned skills and customs passed
down by their parents and grandparents which are essential to maintaining their subsistence
way of life. These skills include hunting, fishing, and gathering forest resources over
traditional land for food, housing, and medicinal purposes. Villagers are free to hunt and
gather forest resources anywhere, including in lands over which other villagers make their
plantations, and in neighbouring village lands. Where the claimants engage in these
activities in lands belonging to neighbouring villages, they respect the authority of those
villages to regulate their own village land use. This respect is reciprocated by neighbouring
Maya villagers hunting, gathering, and fishing in Conejo Village lands. Thus, Conejo
villagers exercise their rights to engage in these activities within and outside Conejo Village
lands.

[First Affidavit of Manuel Caal, paras. 16, 18-24]
[First Affidavit of Manuel Coy, para. 12]

Melina Makin engages in land use practices that are traditional for Maya women. She raises
domestic animals around the home, which her community recognizes as belonging to her and
her family. When she was younger, she fished in the waterways within and outside village
lands and collected a variety of forest resources from village lands, including water, fruit and
firewood for cooking. She also worked with her husband planting and harvesting the
family’s main agricultural crops. These uses of the land are intimately bound up with



40.

41.

42.

culturally-defined practices around the preparation of food, animal husbandry, sacred rituals
and family relationships.

[First Affidavit of Melina Makin, paras. 3-4]
[First Affidavit of Elizabeth Grandia, paras. 46-49]

The land tenure system in Conejo functions under the authority of the alcalde, the village
chairman, village council, and the community at large. The Village Councils Act of 1999
defined the jurisdiction of village councils throughout Belize over land-use issues, without
making any provision for its interaction with the Maya alcalde system. Because the alcalde
has exercised jurisdiction over land-use issues in village lands, villages have had to
accommodate the new system with the old, and have done so in different ways according to
the specific situation. In Conejo, the village chairman now makes recommendations
concerning land use in consultation with the alcalde; both officials are involved in resolving
disputes; and both, with the community at large, control who may move into the village.

[First Affidavit of Manuel Caal, paras. 9-13]
[First Affidavit of Elizabeth Grandia, para. 29]
[First Joint Affidavit of Gregorio Choc, Cristina Coc, and Martin Chen, paras. 28-30, 42]

Some members of Conejo Village have applied for government-issued leases, though most
villagers continue to farm within communal lands. In 2000, a government official came into
Conejo and encouraged villagers to take out leases, ostensibly in order to prevent village
outsiders from buying land within the village. The claimant Manual Caal applied for a lease
over an area that is a 15-minute walk from his home, where he plants three acres of cacao.
Mr. Caal continues to make his milpa plantation within the communal lands of Conejo
Village, in the area where he has always farmed. He specifically chose to make his
plantation in this area because of the quality of the land; the soil is rich, and it is located at
the base of a hill and near a water source. This plantation is a 1-hour walk from his home.

[First Affidavit of Manual Caal, paras. 11-12, 26]
[First Affidavit of Manuel Coy, paras. 14, 18-19, 21]

In 2005, Conejo Village leaders arranged for physical demarcation of the boundaries of their
communal lands. In accordance with Maya custom, Conejo Village leaders met with leaders
of neighbouring villages to cut a physical path through the vegetation to mark their shared
boundary. The line was then marked with Global Positioning System (GPS) equipment,
which was used to produce maps of the shared boundaries between Conejo Village and its
neighbours. These boundaries were then confirmed by neighbouring community leaders in
written agreements. Conejo Village agricultural lands located within the Sarstoon-Temash
National Park were then included, resulting in the map submitted by the claimants in this
proceeding.

[Conejo Village map, attached to the First Affidavit of David Itch, as its exhibit D.1.1]
[First Affidavit of Manuel Coy, para. 20]
[First Affidavit of Manuel Caal, paras. 27-28]
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45.

[First Affidavit of Perfecto Makin, para. 7]
[First Affidavit of Melina Makin, para. 6]

This map reflects the communal land in which Conejo residents exclusively farm, and where,
by custom, Conejo authorities regulate settlement and land use, including those lands where
Conejo Village members farmed until they were obligated to stop as a result of the creation
of the Sarstoon-Temash National Park. Under Maya custom, the village of Conejo holds a
collective customary right, or title, to this land, and its members enjoy derivative individual
rights of use and occupation according to customary practices.

Santa Cruz Village

The claimants Basilio Teul, Higinio Teul, Marcelina Cal Teul, Susano Canti, and Aurelio Cal
are members and residents of Santa Cruz Village, which is predominately Mopan-speaking,
with some Q’eqchi speakers. The area of Santa Cruz has been occupied by Maya people to
greater and lesser degrees since time immemorial. Small numbers of Mopan Maya have
lived and moved in the general area of Toledo District continuously since before contact with
the Spanish. However, many were forcibly removed by the Spanish to Peten. Grant Jones
concludes that “without any doubt, the Mopan population of the Toledo District has its
ancestral roots in the area that long predate British colonial claims over the territory.” Santa
Cruz is very near the probable location of a Maya village called Cantelac, probably home to
Mopan-speaking (and possibly Manche Chol-speaking) people at the time of the arrival of
the Spanish. The claimants and other residents of the area have seen evidence of both
ancient and more recent historical Maya presence in the area, including caves, pottery, and
the ancient Maya temple, Uxbenka.

[First Affidavit of Joel Wainwright, paras. 8-9, 13-14, 20-26, 31]
[First Affidavit of Richard Wilk, paras. 8-9, 14-15, 19-22, 40, 77]
[First Affidavit of Grant Jones, paras. 51-52, 56]

[First Affidavit of Higinio Teul, paras. 1, 15]

[First Affidavit of Susano Canti, paras.1, 4]

[First Affidavit of Marcelina Cal Teul, paras. 1, 8]

[First Affidavit of Aurelio Cal, para. 1]

[First Affidavit of Venancio Canti, para. 2]

Santa Cruz villagers and their forbearers have always considered this region to be part of
their traditional territory in which they had a right to settle. Santa Cruz was an alquilo of San
Antonio. An alquilo is a relatively low-density rural settlement, where crops are grown near
the home, or a place where farmers reside during the harvest season to keep watch over their
crops. The Maya farmers living in the alquilo later decided to move closer together and
create a new village, which they named Santa Cruz. San Antonio was founded in 1882,
when colonial officials encouraged Maya farmers to move their village east to ensure that it
fell within the borders of British Honduras. The founders of present-day San Antonio are
described in colonial records as coming from Peten. Today, some Santa Cruz lands are
officially designated national or Crown land; other Santa Cruz lands fall within the boundary
of the San Antonio reservation.



[First Affidavit of Higinio Teul, para. 3]

[First Affidavit of Marciano Cal, para. 3]
[First Affidavit of Susano Canti, para.3]

[First Affidavit of Marcelina Cal Teul, para. 3]
[First Affidavit or Marciano Cal, para.3]

[First Affidavit of Raymundo Sho, para. 3]
[Maya Atlas, Exhibit D.S.1, at 47]

[First Affidavit of Joel Wainwright, para. 6]

46. Like Conejo Village, Santa Cruz Village and its members form part of the larger Maya
society and are integrated within its system of customary land tenure. Land-use patterns in
Santa Cruz follow the general land tenure patterns of the Maya people throughout southern
Belize. Like other members of Santa Cruz Village, Basilio Teul, Higinio Teul, Marcelina
Cal Teul, Susano Canti, and Aurelio Cal all grow corn, rice, ground food and tree crops
according to the rotating fallow customs they learned from their parents. According to Maya
custom, the plots on which these crops are located were selected from available village lands
or passed down by their parents. Like their homes, these plots are recognized as belonging to
them by other members of the community.

[First Affidavit of Basilio Teul, paras. 1, 6-7]

[First Affidavit of Higinio Teul, paras. 4, 10]

[First Affidavit of Marcelina Cal Teul, paras. 5-7]
[First Affidavit of Susano Canti, paras. 5-6]

[First Affidavit of Aurelio Cal, paras. 8-9]

[First Affidavit of Marciano Cal, paras. 1, 5-6]

[First Affidavit of Raymundo Sho, paras. 6, 9-11]
[First Affidavit of Isaiah Sho, paras. 1, 3-4]

[First Affidavit of Venancio Canti, paras. 3, 5-8]
[First Affidavit of Joel Wainwright, paras. 27, 32-33]

47. A number of years ago, a couple of villagers in Santa Cruz applied for and were issued leases
by the government. This caused conflict and confusion as to what normative system applied
over the leased lands, because, for example, the leaseholders prohibited other villagers from
collecting firewood, thatch, string, and other materials on the leased land. These are
activities that Santa Cruz villagers are customarily entitled to do freely throughout their
communal lands. The leases were not renewed after they eventually expired. The vast
majority of villagers in Santa Cruz have chosen not to take out leases to their lands and view
leasing as potentially disruptive of their traditional land tenure system.

[First Affidavit of Basilio Teul, para. 11]

[First Affidavit of Marciano Cal, para. 12]
[First Affidavit of Higinio Teul, para. 16]
[First Affidavit of Isaiah Sho, para. 12]

[First Affidavit of Raymundo Sho, para. 14]
[First Affidavit of Venancio Canti, paras. 8-10]



48. Like other Santa Cruz villagers, the claimants and other affiants from Santa Cruz were taught
skills and customs that have been essential to maintain their subsistence way of life. Their
parents and grandparents showed the claimants how to hunt, fish, and gather forest resources
over traditional land for food, housing, and medicinal purposes.

[First Affidavit of Basilio Teul, para. 11]

[First Affidavit of Higinio Teul, paras. 11-13]

[First Affidavit of Marcelina Cal Teul, paras. 5-6]
[First Affidavit of Susano Canti, para. 7]

First Affidavit of Aurelio Cal, paras. 6-7]

[First Affidavit of Marciano Cal, paras. 4, 7-9]

[First Affidavit of Raymundo Sho, para. 12]

[First Affidavit of Isaiah Sho, paras. 4-5]

[First Affidavit of Joel Wainwright, paras. 35-36, 47]

49. Typical of Maya women, Marcelina Teul, in addition to planting and harvesting the family
crops, maintains a home and garden that the other village members recognize as belonging to
her and her family. In addition, she collects a variety of forest resources from village lands,
including water, food, and firewood for cooking. These uses of the land are intimately bound
up with culturally defined practices of subsistence, sacred rituals and family relationships.

[First Affidavit of Marcelina Teul, paras. 5-8]

50. The land tenure system in Santa Cruz functions under the authority of the alcalde, the village
chairman and council, and the community at large. The Village Councils Act of 1999
defined the jurisdiction of village councils throughout Belize over land-use issues, without
making any provision for its interaction with the Maya alcalde system. Because the alcalde
has exercised jurisdiction over land-use issues, villages have had to accommodate the new
system with the old. Each village has adapted its governance system to the Village Councils
Act differently. In Santa Cruz, the village council chairman now organizes the fajinas; the
alcalde resolves disputes and organizes burials; and both together with the community at
large control who may move into the village.

[First Affidavit of Basilio Teul, paras. 4-5]

[First Affidavit of Higinio Teul, paras. 2, 10]

[First Affidavit of Marciano Cal, paras. 13, 15]

[First Affidavit of Raymundo Sho, paras. 3, 7-8, 10]

[First Affidavit of Isaiah Sho, paras. 6-8]

[First Affidavit of Venancio Canti, paras. 4, 6]

[Affidavit of Richard Wilk, paras. 43-44]

[First Affidavit of Joel Wainwright, para. 39]

[First Joint Affidavit of Gregorio Choc, Cristina Coc, and Marin Chen, paras. 28-30, 42]



51. In late 2006, Santa Cruz leaders arranged for the mapping of their communal lands. Where
the village boundaries were clear and well-defined, they were marked using a Global
Positioning System (GPS) instrument and, with the use of related technology, included in the
map of Santa Cruz lands submitted with this claim. Also illustrated by the map are the areas
jointly used by Santa Cruz and neighbouring villages where the exact boundary between
them is not precisely defined. The map reflects the communal land in which Santa Cruz
residents live and farm to the exclusion of others, and where, by custom, Santa Cruz
authorities regulate settlement and land use, including those areas where Santa Cruz Village
members farmed until they were obligated to stop as a result of the creation of the Rio
Blanco National Park. Under Maya custom, the Village of Santa Cruz holds a collective
right, or title, to this communal land, and its members enjoy derivative individual rights of
use and occupation according to customary practices.

[First Affidavit of Thomas Caal]

[Santa Cruz Land Use and Occupancy Map, attached to the First Affidavit of Thomas Caal, as
exhibit T.C.1]

[First Affidavit of Basilio Teul, paras. 13]

[First Affidavit of Higinio Teul, paras. 18]

[First Affidavit of Marcelina Cal Teul, paras. 9]

[First Affidavit of Susano Canti, paras. 10]

[First Affidavit of Aurelio Cal, para. 14]

Issue I11(A): The customary land rights of Conejo and Santa Cruz villages constitute
“property” that is protected by sections 3(d) and 17 of the Constitution

1. The Constitution protects property “of any description”

52. The Constitution affirms resolutely in Section 3 that “every person in Belize is entitled to
the fundamental rights and freedoms ..., whatever his race, place of origin, political
opinions, colour, creed or sex, ... namely ... (d) protection from arbitrary deprivation of
property.” This right is expanded upon in Article 17(1), which guarantees that “No
property of any description shall be compulsorily taken possession of and no interest in or
right over property of any description shall be compulsorily acquired.” Section 16(1) also
provides that “no law shall make any provision that is discriminatory either of itself or in its
effect.” (Emphasis added).

[BELIZE CONSTITUTION, cap. 4, pt. 2, 88 3, 16.-(1), 17.-(1) Revised Edition (2000-2003), Vol.
I, Tab 1]

53. Property is defined broadly in the Law of Property Act to include “any thing in action and
any interest in real and personal property.” (Emphasis added).

[LAW OF PROPERTY ACT, cap. 190, 8 2(1) (2000), Vol. I, Tab 5]



2. Maya use and occupancy of land according to customary practice gives rise to
property rights

54. That Maya customary land tenure in Belize, including that of Conejo villagers, constitutes
“property” was conclusively established by the Inter-American Commission of Human
Rights:

[TThe Mopan and Ke’kchi Maya people have demonstrated a communal
property right to the lands that they currently inhabit in the Toledo
District. These rights have arisen from the longstanding use and occupancy of
the territory by the Maya people. ... This communal property right of the
Maya people is the subject of protection under Article XXIII of the American
Declaration [of the Rights and Duties of Man] (Emphasis added).

[Maya Communities case, paras. 127, 131, Appendix A hereto]

55. An interpretation of the meaning of “property” in the Constitution that includes property
arising out of Maya customary land tenure is consistent with the purpose of the Constitution,
as described in the preamble:

WHEREAS the people of Belize ... (a) affirm that the Nation of Belize shall
be founded upon principles which acknowledge ... faith in human rights and
fundamental freedoms ... and the equal and inalienable rights with which all
members of the human family are endowed ... (e) require policies of state
which protect ... the identity, dignity and social and cultural values of

Belizeans, including Belize’s indigenous peoples ... with respect for
international law and treaty obligations in the dealings among nations
(Emphasis added).

[BELIZE CONSTITUTION, cap. 4, preamble, Vol. I, Tab 1]

See also:
[INTERPRETATION ACT, cap. 1, pt. 1V, 840(1) (2000), Vol. I, Tab 3]
[Kerajaan Negeri Selangor & Ors v Sagong Bin Tasi & Ors, [2005] 6 MLJ 289, 305,
para. 22, Vol. I, Tab 12]

56. For the Maya claimants, as is the case for indigenous peoples throughout the hemisphere, the
property rights asserted here are of central importance to their identity, dignity, and social
and cultural values:

[T]he [Inter-American] Commission has emphasized the distinct nature of the
right to property as it applies to indigenous people, whereby the land
traditionally used and occupied by these communities plays a central role in
their physical, cultural and spiritual vitality.

[Maya Communities case, para. 155, Appendix A hereto]



57. Some time ago, the Supreme Court of Belize in Attorney General for British Honduras v.
Bristowe affirmed the longstanding common law principle that the law recognizes property
interests based on customary usages that are not originally sanctioned by the sovereign:

... the rights of the Crown were then acquired for the first time salvo jure
cujus libet and without prejudice to any pre-existing rights of property,
which, in accordance with lex loci, her Majesty's subjects were lawfully
possessed and no retroactive exercise of the rights of the Crown could
rightfully effect or disturb these vested interests. (Emphasis added).

[A.G. for British Honduras v. Bristowe, [1878] (No. 4) at 14 (Parker, C.J.), Vol. I, Tab 10]

58. In Bristowe, the defendants based their claim on the customary law of British settlers, which
had been codified in Burnaby’s Code prior to the territory’s incorporation into the British
Empire. As the Privy Council observed in upholding the decision of the Belize Supreme
Court:

[T]he early settlers were governed by rules passed by assemblies of the whole
body, and that magistrates were elected to enforce the observance of these
rules, and generally to administer justice. Amongst those rules were
regulations for allotting plots of land to the settlers ...

[A.G. for British Honduras v. Bristowe, [1880] 6 App. Cas. 143, 148 (P.C.), Vol. I, Tab 11]

59. The customary land tenure system described was that of non-indigenous settlers during
colonial times, but the Bristowe case nonetheless sets an important precedent relevant here.
It affirms an expansive understanding of the concept of property, one that incorporates
custom as a source of rights and that is equally applicable to the Maya in the modern
constitutional era.

60. From the earliest days of British Honduras, the customary law of the inhabitants has been
part of the law of the land. The 1855 Act to declare the Laws in force in this Settlement
incorporated British common law “in so far as it is not at variance with any Local Law of this
Settlement” and imported Imperial statutory law “not at variance with or qualified by any
local law or recognized custom” in British Honduras. That alcaldes would apply Maya
custom in the exercise of their duties was acknowledged by colonial officials and indeed was
one reason for incorporating the alcalde into the administration of the colony.

[An ACT TO DECLARE THE LAWS IN FORCE IN THIS SETTLEMENT, XVIII Vic. Cap. XXII, Vol.
I, Tab 2]
[Second Affidavit of Richard Wilk, paras. 58-70]

61. Alcaldes’ powers and duties sourced in Maya custom continue to the present day, as
recognized by the government itself. These include the authority of the alcaldes to oversee
decisions about who moves into Maya villages, to manage communal lands, and to call



fajinas or communal labour. The legal maxim consuetudo pro lege servatur (“custom is held
to be law”) affirms the common law’s recognition of the legal nature of alcaldes’ customary
activities. Like the customary property rights of the non-indigenous settlers in Bristowe, the
rights to land that arise from, and are regulated by Maya customary law and authority, are
likewise entitled to protection as property.

[Second Affidavit of Richard Wilk, paras. 69-70]

3. The constitutional guarantee against discrimination requires protection of Maya
customary property rights

62. The constitutional protection from discrimination “of itself or in effect” applies to all laws of
Belize, including the Constitution. Any interpretation of the constitutional protections for
“property of any description” that excludes such protection for property arising from Maya
customary land tenure is impermissibly and unconstitutionally discriminatory. In Mabo v.
Queensland, the High Court of Australia affirmed the customary land tenure of the
indigenous people of that country. In his reasoning supporting that decision, Justice Brennan
of the High Court noted:

The fiction by which the rights and interests of indigenous inhabitants in land
were treated as non-existent was justified by a policy which has no place in
the contemporary law of this country ... Whatever the justification advanced
in earlier days for refusing to recognize the rights and interests in land of the
indigenous inhabitants of settled colonies, an unjust and discriminatory
doctrine of that kind can no longer be accepted.

[Mabo I, (1992) 175 C.L.R. 1, para. 42, Vol. 11, Tab 14]

63. The Constitutional Court of South Africa likewise has held that failure to respect indigenous
customary property rights is invariably discriminatory:

Courts in other jurisdictions have in recent times been faced with the complex
and difficult problems of dealing ... with the injustices caused by
dispossessions of land, or rights in land, from indigenous inhabitants ... such
dispossessions invariably took place in a racially discriminatory manner.

[Alexkor Ltd & Another v. Richtersveld Cmty. & Ors., 2003 (12) BCLR 1301, para. 34
(CC) (S. Afr.), Vol. |, Tab 14]

4. When interpreting the Constitution, the Court should take account of Belize’s
international obligations to protect customary indigenous land tenure

64. The Interpretation Act affirms that, “where more than one construction of the provisions in
question is reasonably possible ... a construction which is consistent with the



international obligations of the Government of Belize is to be preferred to a construction
which is not” (Emphasis added).

[INTERPRETATION ACT, cap. 1, pt. I, 865 (2000), Vol. I, Tab 3]
See also:

[Roches v. Wade, [2004] (No. 132), paras. 51, 53 (Belize Supreme Court), Vol. Il1, Tab 16]

65. Specifically, the Privy Council, in a decision binding on this Court, has confirmed that

Belize’s obligations within the Inter-American human rights system should inform the
interpretation of constitutional rights:

A generous and purposive interpretation is to be given to constitutional
provisions protecting human rights. The court ... is required to consider the
substance of the fundamental right at issue and ensure contemporary
protection of that right in the light of evolving standards of decency that mark
the progress of a maturing society.... By becoming a member of the
Organization of American States Belize proclaimed its adherence to rights
which, although not listed in the charter of the Organization, are expressed in
the [American] Declaration [of the Rights and Duties of Man] ... [T]he courts
will not be astute to find that a constitution fails to conform with international
standards of humanity and individual right, unless it is clear, on a proper
interpretation of the constitution, that it does.

[Reg. v. Reyes, [2002] UKPC 11, paras. 26-28, Vol. Il1, Tab 14]

See also:
[Matadeen v. Pointu, [1999] 1 A.C. 98, para. 30 (P.C. 1998), Vol. II, Tab 15]
[Lewis, Patrick Taylor & Anthony McLeod, Christopher Brown, Desmond Taylor & Steve
Shaw v. Attorney General of Jamaica, [2000] UKPC 35, para. 66, Vol. I, Tab 13]

66. As stressed earlier, the Inter-American Commission on Human Rights has held resolutely

67.

that the Maya claimants have property rights arising from Maya customary land tenure.
These rights, the Commission held, are protected by Article XXIII of the American
Declaration of the Rights and Duties of Man, which affirms, in general terms, the right to
property. In so holding, the Commission specified that that the rights protected by Article
XXII1 of the American Declaration, to which Belize much adhere under the OAS Charter,
“are not limited to those property interests that are already recognized by states or that are
defined by domestic law, but rather that the right to property has an autonomous meaning in
international human rights law.” Thus, the customary land tenure interests of the Maya
people that are recognized as property under the American Declaration are also property “of
any description” to which the protections of the Constitution apply.

[Maya Indigenous Communities case, paras. 117, 127, Appendix A hereto]
In addition to its obligation under the Organization of American States Charter to adhere to

the rights proclaimed in the American Declaration, Belize has made legal commitments
under a number of other human rights treaties, including the International Covenant on Civil



and Political Rights and the International Covenant on the Elimination of All Forms of
Racial Discrimination, both of which oblige Belize to uphold and protect Maya customary
rights to lands and resources. Customary international law and general principles of
international law, which are likewise binding on Belize, also affirm indigenous property
rights in traditional lands. The obligations of Belize to protect Maya customary land rights
under these sources of international law are summarized in Appendix B.

[International Legal Obligations of Belize, Appendix B hereto]

68. Adding their voices to the Inter-American Commission on Human Rights, other international

69.

70.

human rights agencies have recently affirmed that Belize’s international obligations
specifically require it to respect and protect the customary interests of the Maya people in the
lands they use and occupy in southern Belize. These international agencies include the
United Nations Committee on the Elimination of Racial Discrimination and the UN Special
Rapporteur on the Fundamental Freedoms and Human Rights of Indigenous Peoples.

[United Nations, Report of the Special Rapporteur on the situation of human rights

and fundamental freedoms of indigenous people, Rodolfo Stavenhagen, Addendum: Summary
of cases transmitted to Governments and replies received. U.N. Doc. A/HRC/4/32/Add.1
(Mar. 19, 2007), at 10, Vol. V, Tab 38]

[United Nations, Correspondence from Regis de Gouttes, Chairman of the UN

Committee for the Elimination of Racial Discrimination, to H.E. Mr. Stewart Warren Leslie,
Ambassador Extraordinary and Plenipotentiary, Permanent Representative, Permanent
Mission of Belize to the United Nations, dated Mar. 9, 2007, Vol. V, Tab 34]

See also:
[International Legal Obligations of Belize, Appendix B hereto, paras. 10, 13]

5. Constitutional and common law jurisprudence in other countries supports
protection of Maya property rights based on customary land tenure

Decisions of courts in other jurisdictions are consistent with the report of the Inter-American
Commission in regard to indigenous peoples’ land and resource rights. For example, the
High Court of Malaysia has affirmed that customary land tenure of indigenous communities
enjoys the constitutional protection accorded to property in that country’s constitution.

[Adong bin Kuwau v. Kerajaan Negeri Johor, [1996] 1 MALAY L.J. 418,
(Johor Bahru, H.C.), paras. 32-39, Vol. I, Tab 9]
[CONSTITUTION OF MALAYSIA, art. 13 (Mal. 1957, amended 1963), Vol. V, Tab 8]

Such constitutionally protected property was held to exist even where the claimant
indigenous community had moved, as late as 1955, into a previously unsettled portion of its
traditional territory. The Malaysia court noted that movement within a broader territory in
response to population growth or environmental factors was part and parcel of the indigenous
customary land use patterns.



[Nor Anak Nyawai v. Borneo Pulp Plantation, 6 MALAY L.J. 241, 252 (Kuching, H.C. 2001),
Vol. I11, Tab 4]

71. While the claimants rely directly on constitutional protection of their customary property

72.

73

rights, the common law also protects the rights they claim. Courts in several other
Commonwealth jurisdictions and the United States have interpreted the common law to
recognize “native” or “aboriginal” rights as forms of property based on indigenous
customary land tenure. Aboriginal rights at common law are grounded in occupation by
native people according to their own customary law, and these rights are proprietary in
nature, often in ways equivalent to full title.

[Protection of Indigenous Customary Property Rights by the Common Law,
Appendix C hereto]

[S. James Anaya, Maya Aboriginal Land And Resource Rights And The Conflict Over
Logging In Southern Belize, 1 YALE HuM. RTS. & Dev. L.J. 17, Vol. 1V, Tab 9]

[First Affidavit of Kent McNeil]

6. The government is unable to successfully assert that Conejo and Santa
Cruz property rights based on customary tenure were extinguished prior to their
constitutional affirmation

Because the Constitution of Belize protects Maya customary rights since its enactment, those
rights may not be infringed without just compensation and other requirements that are
imposed by section 3(d) of the Constitution. However, the defendants may attempt to
support their position that Maya customary rights do not exist by asserting that such rights
were extinguished by government action prior to the Constitution. The common law doctrine
of extinguishment, with its origins in the colonial era, holds that Parliament or the relevant
legislature may unilaterally take, or “extinguish”, customary or aboriginal rights in land
when those rights are not secured by treaty or statute.

[S. James Anaya, Maya Aboriginal Land And Resource Rights And The Conflict Over Logging
In Southern Belize, 1 YALE HUM. RTs. & DEev. L.J. 17, Vol. IV, Tab 9]
[First Affidavit of Kent McNeil, paras. 14, 34-39]

. Any assertion that Maya customary rights were extinguished prior to the Constitution cannot
succeed for the following reasons. First, the defendants are estopped from arguing
extinguishment, because of historical government action encouraging or acquiescing to Maya
customary land tenure. Second, pre-constitutional acts of extinguishment should not have
any effect on contemporary Maya customary land tenure in light of contemporary human
rights principles that should guide interpretation of the Constitution. Third, even if the
doctrine of extinguishment does apply, the government is unable to meet its burden of
demonstrating a clear legislative intent to extinguish Maya rights at any time.



a. The defendants are estopped from asserting that the claimants’ customary
rights have been extinguished

74. The doctrine of estoppel ensures that where one, by words or conduct, causes another to

believe the existence of a certain state of things, and induces another to act on that belief so
as to alter a previous position, the former is precluded from asserting a defence or taking a
position contrary to the previous representation. In the context of indigenous peoples, the
Supreme Court of Canada held that the Crown cannot promise to do something with
indigenous lands to induce an indigenous group to take a certain course of action, and then
simply ignore that promise to the indigenous group’s detriment.

[Pickard v. Sears, (1837) 6 Ad. & EI 469, 474, Vol. 111, Tab 9]
[Guerin v. The Queen, [1984] 2 S.C.R. 335, 344, Vol. Il, Tab 6]

75. The government of Belize and its predecessor consciously decided at various points in time

76.

to encourage Maya (re-)settlement in the southern part of the country. The British colonial
government induced Maya to settle land by making representations that they would be
welcomed in so doing, including in the 1950s. Consequently, Maya people, including the
forbearers of many of the claimants, did settle in the area in accordance with their customary
land use norms. The government of Belize and its predecessor confirmed the propriety of
this exercise of their customary land use by affirming their villages’ elected alcaldes.

[Second Affidavit of Richard Wilk, paras. 39-70]

Furthermore, the government has represented to international bodies and Maya organizations,
of which the claimants are part, that the government will respect Maya rights to land based
on their longstanding use and occupancy, and that it will formalize those rights. It did so
most notably in the Ten Points of Agreement, which it compacted in the year 2000 with
several Maya organizations. It cannot now be open to the defendants to assert that those
rights have been extinguished.

[First Affidavit of Lindsay Belisle, para. 10]

[Ten Points of Agreement, attached to First Joint Affidavit of Gregorio Choc, Cristina Coc, and

Martin Chen as its exhibit G.C. et al. 5]
[Maya Communites case, para. 69 , Appendix A hereto]

b. The application of the extinguishment doctrine to contemporary Maya
customary land tenure is inconsistent with human rights norms

77. As already stated, the Constitution protects against any contemporary act of extinguishment

of Maya customary property rights. The same holds for international human rights law in its
present state, which as discussed above affirms these rights.  International human rights
law, furthermore, rejects giving effect to historical acts of extinguishment of indigenous
rights in land, especially when indigenous peoples maintain a connection to the land.
Contemporary human rights norms affirm that indigenous peoples have rights to the lands
they traditionally occupy, notwithstanding any historical act of extinguishment or conquest



that may have undermined those rights in the past. It is noteworthy that the Inter-American
Commission on Human Rights mentioned but ultimately gave no weight to argument of
possible extinguishment of Maya rights presented by the government in the Maya
Communities case.

[United Nations Commission on Human Rights, Sub-Commission on the Promotion and
Protection of Human Rights, Indigenous People and their Relationship to Land, Final Working
Paper Prepared by the Special Rapporteur, Mrs. Erica-Irene A. Daes. E/CN.4/Sub.2/2001/21
(June 11, 2001), Vol. V, Tab 33]

[U.N. Human Rights Comm., Concluding Observations of the Human Rights Committee:
Canada, U.N. Doc. CCPR/C/79/Add.105 (Apr. 7, 1999), paras. 8-11, Vol. V, Tab 36]

[Maya Communities case, paras. 126-127, Appendix A hereto]

[S. James Anaya, Maya Aboriginal Land And Resource Rights And The Conflict Over Logging In
Southern Belize, 1 YALE HUM. RTs. & DEV. L.J. 17, at 42, Vol. IV, Tab 9]

[International Legal Obligations of Belize, Appendix B hereto]

78. The claimants and their communities continue to use, occupy, and possess the lands over
which they assert their customary property rights. To hold these rights non-existent because
of pre-Constitution or historical acts of extinguishment would gravely undermine that use
and possession and facilitate assault on a range of human rights related to the cultural and
physical survival of the people of Conejo and Santa Cruz. The doctrine of extinguishment
has no place in an examination of the customary land tenure of these Maya communities
from a human rights perspective, and it should have no place in determining the existence or
status of those rights under the Belize Constitution. Under the maxims of interpretation
identified earlier, contemporary international human rights norms should be read into the
constitutional protections for property, as well as into the common law as it relates to
indigenous or aboriginal land rights.

79. Contemporary international human rights norms not only reject according validity to
unilateral governmental acts of extinguishment of indigenous peoples’ rights, but also
require the restitution of lands of which an indigenous community has been unwillingly
dispossessed when it maintains a meaningful cultural or material connection with the lands.
Interpreting the implications of the right to property of the American Convention on Human
Rights, the Inter-American Court on Human Rights held that “the members of indigenous
peoples who have unwillingly lost possession of their lands ... are entitled to restitution
thereof or to obtain other lands of equal extension and quality,” even when those lands have
passed into the hands of third parties.

[Sawhoyamaxa Indigenous Community v. Paraguay, 146 Inter-Am. Ct.H.R. SER. C, (2006),
para. 128, Vol. 1V, Tab 7]

80. The villages of Conejo and Santa Cruz do not seek restitution of lands; they simply want to
maintain possession of the lands they traditionally use and occupy. Their current exercise of
their customary rights is clear evidence that those rights exist and have relevance today. The
defendants’ affiants themselves assert that physical occupation of lands of itself deserves
respect both under the law and as a matter of policy.



[First Affidavit of Noreen Fairweather, para. 10]
[First Affidavit of Armin Cansino, para. 14]
[First Affidavit of Lindsay Belisle, para. 20]

c. The government is unable to meet its burden of proving that the claimants’
rights have been extinguished.

81. In the alternative, if the defendants are to be permitted to assert that the claimants’ customary
rights have been extinguished, the burden is on them to prove the elements required to satisfy
the doctrine, and they are unable to meet that burden. The onus is on the defendants to prove
both a clear and plain legislative intent to extinguish Maya customary land rights, and an
actual extinguishing effect of any such legislative action on the exercise of those rights. In
circumstances such as the present, there is a presumption against extinguishment, since at
common law the ongoing exercise of customary rights is prima facie proof of their continued
existence.

[R. v. Sparrow [1990] 1 S.C.R. 1075, 1099 (Can.), Vol. Ill, Tab 12]

[AG Isle of Man v. Mylchreest, (1879) 4. App. Cas. 294, 308, Vol. I, Tab 12]

[First Affidavit of Kent McNeil]

[Protection of Indigenous Customary Property Rights by the Common Law, paras. 32-53,
Appendix C hereto]

82. The defendants have not presented any legislative act that manifests a clear and plain intent
to extinguish Maya customary rights. The general exercise of sovereign authority, the
establishment of reservations, parks or conservation areas, the granting of natural resource
concessions, the occasional imposition of fees for use of land, or the leasing of land do not
suffice to extinguish Maya customary rights. Such acts are neither based on a clear
legislative intent to extinguish such rights, nor have they actually prevented the exercise of
those rights. On the contrary, the evidence demonstrates that, while the government has not
recently recognized and protected the Maya customary land rights, historically successive
governments and legislatures held quite permissive policies toward Maya customary
occupation of lands, just as they have acted to observe other non-statutory property rights.

[Second Affidavit of Richard Wilk]

[First Affidavit of Noreen Fairweather, para. 10]

[First Affidavit of Armin Cansino, para. 14]

[Protection of Indigenous Customary Property Rights by the Common Law, paras. 38-53,
Appendix C hereto]

Issue I11(B): The government’s acts and omissions violate the claimants’ rights to
property in sections 3(d) and 17 of the Belize Constitution

83. The Belize government violates the claimants’ property rights by failing to effectively
recognize their customary land tenure or to secure Conejo and Santa Cruz traditional
communal lands, by issuing third party concessions to extract natural resources from Conejo



84.

85.

and Santa Cruz lands, and by purporting or threatening to grant property rights within these
lands that are inconsistent with Conejo and Santa Cruz customary land tenure. The actions
and omissions of the Belize government are part of a broad pattern of complete disregard for
Maya customary property rights throughout the Toledo District. Government initiated or
permitted activities in other Maya villages, such as leasing, logging, oil exploration,
hydroelectric dam construction, and highway paving, effectively deny security of land tenure
to the claimants. For the Maya people of Conejo and Santa Cruz, these activities have
highlighted their need for, and the government’s corresponding obligation to provide,
affirmative protection of their property rights.

[First Joint Affidavit of Gregorio Choc, Cristina Coc, and Martin Chen, paras. 7-8, 12, 32-43]

1. The government violates the claimants’ right to property by failing to
recognize and respect Maya customary land tenure

Despite its signed acknowledgement of Maya rights to lands and resources in the Ten Points
Agreement, the government of Belize in all of its instances behaves as though Maya
customary property rights do not exist, and in fact the government in its defence herein now
sustains outright that the Maya people have no customary land rights that are proprietary in
nature. The government of Belize disregards the rights of Maya communities and
individuals over their land, and treats Maya land as unburdened national lands for the
purposes of issuing leases, grants, and concessions under various national laws, including the
National Lands Act. This behaviour leads the claimants to reasonably and understandably
fear their land will be taken from them.

[First Affidavit of Ismael Fabro, para. 9]

[First Affidavit of Manuel Coy, paras. 18-22]

[First Affidavit of Manuel Caal, para. 31]

[First Affidavit of Elizabeth Grandia, paras. 53-58]

[First Affidavit of Raymundo Sho, para. 15]

[First Joint Affidavit of Gregorio Choc, Cristina Coc, and Martin Chen, paras. 32-43]
[Second Affidavit of Elizabeth Grandia, para. 7.6]

[Second Affidavit of Richard Wilk, paras. 71-75]

In the mid-1990s, the government granted a number of logging concessions over the area
occupied by Maya communities, causing great damage to Maya lands. From 1995 to 1997,
Maya community members publicly denounced the logging concessions and activities in
national symposiums; newspaper articles and editorials; public demonstrations; requests to
government agencies; and meetings with various public officials including the Prime
Minister. Despite these efforts, the government failed to recognize Maya lands and halt the
logging. Consequently, in 1996, the Toledo Maya Cultural Council (TMCC) and the Toledo
Alcaldes Association filed a claim against the government of Belize in the Supreme Court,
but the case languished and was never decided on its merits.

[First Joint Affidavit of Gregorio Choc, Cristina Coc, and Martin Chen, paras. 7-8]



86. Failing to obtain a timely determination of Maya rights by the courts of Belize, in 1998 the

87.

88.

Toledo Maya Cultural Council (TMCC) submitted a petition to the Inter-American
Commission on Human Rights on behalf of the Maya communities of Toledo against the
state of Belize alleging violations of rights enshrined in the American Declaration of the
Rights and Duties of Man and in various provisions in international law, for failing to protect
Maya land and resource rights.

[First Joint Affidavit of Gregorio Choc, Cristina Coc, and Martin Chen, para. 9]
[Maya Communities case, Appendix A hereto]

The TMCC and the Toledo Alcaldes Association attempted for ten months to negotiate a
resolution to the problem with the government, under the auspices of the Inter-American
Commission on Human Rights, without success. At the initiative of these Maya groups,
negotiations again took place in the fall of 2000. These negotiations achieved the promising,
but ultimately hollow, Ten Points of Agreement, which was signed on October 12, 2000
between the Prime Minister and Maya leaders of Toledo, and which recognized that “the
Maya People have rights to lands and resources in southern Belize based on their
longstanding use and occupancy.”

[First Joint Affidavit of Gregorio Choc, Cristina Coc, and Martin Chen, paras. 11, 32-
43, and “Ten Points of Agreement” attached to First Joint Affidavit of Gregorio Choc,
Cristina Coc, and Martin Chen as its exhibit G.C. et al. 5]

In its final report on the case of the Maya Indigenous Communities of the Toledo District v.
Belize, the Inter-American Commission on Human Rights found that the Maya people of
Belize have communal property rights to the lands the Maya communities traditionally use
and occupy. The government of Belize was provided with a draft of this report in October
2003 and then later with the Commission’s final report, which was published in October
2004. Nevertheless, the government failed to follow any of the recommended measures.

[Maya Communities case, paras. 9-16 (2004), Appendix A hereto]

89. After signing the Ten Points of Agreement and after the Inter-American Commission issued

its report confirming the existence of Maya customary property rights, the claimants again
sought to achieve legal recognition through a series of negotiations, meetings,
correspondence, and communications with the government. During one meeting in late
2005, the Minister of Natural Resources and Environment, John Bricefio, agreed to a
boundary-demarcation pilot project in the Maya village of Conejo. Accordingly, on May 5,
2006, Conejo Village submitted a written request to the government asking for demarcation
and recognition of Conejo Village lands in accordance with the Ten Points of Agreement
and the final report of the Inter-American Commission. The leaders presented the Prime
Minister with a map of the boundaries of the village, together with confirmation from all
neighboring villages that there was no dispute as to the boundaries. To date, there has been
no response at all from the government.

[First Joint Affidavit of Gregorio Choc, Cristina Coc, and Martin Chen, paras. 12-18]



90.

91.

92.

93.

[First Affidavit of Manuel Coy, para. 22]
[First Affidavit of Manuel Caal, para. 29]
[First Affidavit of Ismael Fabro, paras. 8-9]

On February 22, 2007, Santa Cruz Village submitted a similar written request to the
government of Belize. However, the government so far has also failed to acknowledge or
respond to this request.

[First Joint Affidavit of Gregorio Choc, Cristina Coc, and Martin Chen, para. 18]
[First Affidavit of Aurelio Cal, para. 15]

Rather than extending legal and administrative protection to the claimants’ property rights,
government officials have told the claimants and other residents of Conejo and Santa Cruz
that they have no secure rights in their land unless they obtain government-issued leases to
the lands. Government officials have told the claimants in no uncertain terms that if they do
not have a lease, their lands may be leased to outsiders and they will be dispossessed of those
lands. Several members of Conejo Village have applied for leases to lands, but both they and
the village as a whole view this imposed parcelling of community lands as actually or
potentially disruptive to traditional land tenure rights and to their attendant cultural norms.

[First Joint Affidavit of Gregorio Choc, Cristina Coc, and Martin Chen, para. 38]
[First Affidavit of Manuel Caal, para. 26]
[First Affidavit of Manuel Coy, paras. 14, 18]

Both leaseholders and non-leaseholders have expressed concern with the government leasing
system. The rectangular shape of lease plots captures both fertile and infertile lands. The
lease areas are not big enough to accommodate the long fallow agricultural system the Maya
have developed over centuries to maintain soil fertility, and leases do not take into account
the needs of future generations within that system. Limiting farming to the leased land thus
causes the land to eventually become overworked and unfertile. The leases also represent a
financial burden on Maya leaseholders who must pay significant amounts, usually through
borrowing, for the surveys required to apply for a lease. If the lease is granted, leaseholders
must pay annual rent. Many Maya cannot afford to obtain a lease at all. This is all for land
that the Maya villagers have possessed in accordance with longstanding customs and
traditions.

[First Joint Affidavit of Gregorio Choc, Cristina Coc, and Martin Chen, paras. 38-42]
[First Affidavit of Manuel Coy, paras. 14, 18-19, 21]

[First Affidavit of Melina Makin, para. 5]

[First Affidavit of Elizabeth Grandia, paras. 59-74]

[First Affidavit of Venancio Canti, para. 9]

First Affidavit of Aurelio Cal, para. 11]

Furthermore, each Maya farm family in Toledo requires access to a variety of land types in
order to grow and gather all the crops and resources they need to survive in any given year.
Each family needs several acres of dry-season cornfield land in a wet spot or along a



riverbank, several acres of upland wet-season land for corn, and slightly wetter upland fields
for rice. They also need access to secondary and primary forest for wild foods, hunting, and
construction materials, access to common grazing for livestock within the village, and access
to rivers for water, bathing, laundry, food processing and fishing. No single 30-acre plot of
land can contain an adequate amount of each of the necessary kinds of resources.

[First Affidavit of Richard Wilk, para. 73]

[First Affidavit of Higinio Teul, paras. 5, 7-9, 12]
[First Affidavit of Isaiah Sho, para. 4]

[First Affidavit or Raymundo Sho, paras. 9-11]
[First Affidavit of Venancio Canti, para. 8]

[First Affidavit of Manuel Caal, para. 4]

[First Affidavit of Manuel Coy, para. 13]

[First Affidavit of Aurelio Cal, para. 8]

[Fist Affidavit of Raymundo Sho, para. 6]

[First Affidavit of Percival Cho, para. 16]

94. The government has also issued a concession to conduct oil exploration over the whole of

95.

Toledo District to U.S. Capitol Energy Ltd. Seismic testing and oil exploration has begun
within Conejo Village and neighbouring village lands, without adequately consulting the
affected Maya communities. The government has permitted the oil company to move
forward with its plans to cut trails and seismic testing lines, and build a production site
guarded by security within and around Conejo Village lands. This is despite provisions in
the Petroleum Act that require the written consent of the owner or lawful occupier of lands in
order for a permittee to exercise its rights under such a concession, and compensation for any
damage caused.

[First Affidavit of John Makin]

[First Affidavit of Elizabeth Grandia, para. 56]

[First Joint Affidavit of Gregorio Cho, Cristina Coc, and Martin Chen, para. 35]
[First Affidavit of Andre Cho, paras. 5, 7]

In 1994, the government of Belize created the Sarstoon-Temash National Park over an area
that included lands used and occupied by the community of Conejo, and declared it a
National Protected Area. This declaration was made without any prior consultation with or
even notice to Conejo or the other nearby communities. It was not until almost two years
after the park was created that the villages learned of its existence. Fearful that the park
management plan would not take into account their livelihood needs, village representatives
agreed to a co-management arrangement of the park. The park was created over areas used
by Conejo residents to farm milpa plots, hunt, fish, and gather a variety of forest materials.
While some degree of accommodation of Conejo Village’s use and governance rights has
occurred through the co-management agreement, the exercise of these rights has been
significantly curtailed.

[National Park Reservation (Sarstoon-Temash) Order, S.I No. 42 of 1994, cap. 215S § 3
(Belize, 1994), as amended by S.I. No. 22 of 2000, Vol. I, Tab 7]
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[First Affidavit of Elizabeth Grandia, para. 33]
[First Affidavit of Manuel Coy, paras. 11, 15]
[First Affidavit of Perfecto Makin, para. 6]
[First Affidavit of Manual Caal, paras. 19, 30]

In 1994, at the request of Santa Cruz Village, the government of Belize created the Rio
Blanco National Park, which is located within the lands used and occupied by Santa Cruz
villagers. The park was created over areas used by Santa Cruz residents to farm milpa plots,
hunt, fish, and gather a variety of materials from the forest. The residents agreed to
restrictions on farming in the park. The park is managed by a co-management board made
up of members of Santa Cruz Village and its neighbour Santa Elena Village. Some villagers
feel that the stringent restrictions on hunting, fishing, and gathering required by the National
Parks Act are more onerous than are required to fulfill the community's objectives in
requesting the park's creation on their land, and that the co-management board ought to have
greater authority to permit traditional activities within its boundaries.

[National Park Reservation (Rio Blanco) Order, S.I. No. 41 of 1994, cap. Ch.215S, at 69
(1994), Vol. I, Tab 8]

[First Affidavit of Raymundo Sho, para. 13]

[First Affidavit of Isaiah Sho, para. 5]

[First Affidavit of Marciano Cal, para. 9]

[First Affidavit of Venancio Canti, para. 11]

[First Affidavit of Joel Wainwright, para. 44]

97. As part of its pattern of disregard for Conejo and Santa Cruz customary land tenure, the

98.

government has issued concessions to outsiders to log on Conejo and Santa Cruz lands.
Their logging activities have impaired Conejo and Santa Cruz’s own use and enjoyment of
the land, but no compensation has ever been paid to Conejo or Santa Cruz Villages. Animals
hunted for subsistence have become scarcer after the logging, and many of the most useful
and commercially-valuable trees have been removed from the forest.

[First Affidavit of Manuel Caal, para. 19]
[First Affidavit of Manuel Coy, para. 17]

[First Affidavit of Isaiah Sho, para. 10]
[First Affidavit of Higinio Teul, para. 17]

In the mid-90s, the government announced its intention to pave the road running through
Santa Cruz to connect it to the highway system of Guatemala. A temporary moratorium on
leasing within one mile of the road was imposed in 1997 after Maya communities along the
route raised concerns that completion of this road would create pressure by land speculators
and settlers from outside the Maya communities to parcel and occupy land along its length,
land which they currently use and rely upon. This moratorium may be lifted by the
government at any time by ratifying a Corridor Zoning Plan. Additionally, without any
consultation with Conejo Village, the government has also planned to pave a road through
Conejo lands, which is intended to connect to Guatemala’s highway system. As a result of



previous road construction over Conejo lands in the absence of consultation with villagers, a
site sacred to Conejo residents was destroyed and an ancient Maya burial site was looted.

[First Affidavit of Basilio Teul, para. 12]

[First Affidavit of Aurelio Cal, para. 12]

[First Affidavit of Marciano Cal, para. 16]

[First Affidavit of Isaiah Sho, para. 11]

[First Affidavit of Elizabeth Grandia, para. 58]

[First Joint Affidavit of Gregorio Choc, Cristina Coc, and Martin Chen, para. 37]

2. The government violates the claimants’ constitutional right to property by failing
to adopt affirmative measures to legally secure Maya customary land tenure

99. In the context of the refusal of government officials to respect or often even acknowledge the
existence of the claimants’ customary property rights, the guarantees contained in sections 3,
16 and 17 of the Constitution are rendered meaningless unless the state adopts affirmative
measures to identify and protect those rights.

100. In light of its power over the claimants’ rights and its dealings and attempted dealings
with lands the people of Conejo and Santa Cruz use and occupy, the government of Belize
has a duty to affirmatively ascertain the extent and nature of their rights according to
traditional land tenure, to demarcate and provide documentation of the area of communal
title, and to officially accommodate within government procedures the claimants’ rights to
lands and resources outside the boundaries of this area, according to the traditional practices
of Conejo and Santa Cruz villagers

101. Both Conejo and Santa Cruz villages have made specific requests to the government to
recognize and provide recognition and demarcation of their respective village, as pointed out
above at paragraphs 89 and 90. Yet the government has refused to act on those requests.

102. The Inter-American Commission on Human Rights has affirmed the positive obligation
on states to take protective measures to secure indigenous peoples’ rights:

[E]nsuring the full and effective enjoyment of human rights by indigenous
peoples requires consideration of their particular historical, cultural, social
and economic situation and experience. In most instances, this has included
identification of the need for special measures by states to compensate for the
exploitation and discrimination to which these societies have been subjected
at the hands of the non-indigenous.

[Mary & Carrie Dann v. United States, Case 11.140, Report No. 75/02, Inter-Am. C.H.R.,
Doc. 5 rev. 1 at 860, para. 125 (2002), Vol. IV, Tab 5 (hereinafter “Dann case”)]

103. The Commission has adhered to the holding of the Inter-American Court of Human
Rights that the right to property for indigenous peoples includes “the right that the state ...
carry out the delimitation, demarcation, and titling” of traditional lands, and that this process



should be in accordance with the relevant indigenous people’s *“customary law, values,
customs and mores.”

[Awas Tingni case, paras. 153, 164, Vol. 1V, Tab 1]

See also:
[Dann case, paras. 125, 128, Vol. IV, Tab 5]

104. Thus, the Commission found that Belize violated the property rights of the Maya people,
not just because it actively infringed those rights by granting concessions to log on Maya
traditional lands, but also because it failed to affirmatively secure those rights:

Accompanying the existence of the Maya people’s communal right to
property under Article XXIII of the Declaration is a correspondent obligation
on the State to recognize and guarantee the enjoyment of this right. In this
regard, the Commission shares the view of the Inter-American Court of
Human Rights that this obligation necessarily requires the State to effectively
delimit and demarcate the territory to which the Maya people’s property right
extends and to take the appropriate measures to protect the right of the Maya
people in their territory, including official recognition of that right. In the
Commission’s view, this necessarily includes engaging in effective and
informed consultations with the Maya people concerning the boundaries of
their territory, and that the traditional land use practices and customary land
tenure system be taken into account in this process.

It is also apparent to the Commission that despite its recognition of the
property right of the Maya people in their traditional lands, the State has not
delimited, demarcated and titled or otherwise established the legal
mechanisms necessary to clarify and protect the territory on which their right
exists. In this regard, the record indicates that the present system of land
titling, leasing and permitting under Belizean law does not adequately
recognize or protect the communal rights of the Maya people in the land that
they have traditionally used and occupied. According to the information
provided by the Petitioners, which has not been refuted by the State, the
regime governing the ownership of private property does not recognize or
take into account the traditional collective system by which the Maya people
use and occupy their traditional lands.

....Accordingly, the Commission finds that the State of Belize violated the
right to property enshrined in Article XXIII of the American Declaration to
the detriment of the Maya people.

[Maya Communities case, paras. 132-135, Appendix A hereto]



105. Similarly, the Constitutional Court of Colombia has affirmed that constitutional
protection of indigenous customary property rights inherently entails an affirmative duty of
the state to demarcate indigenous lands:

The fundamental right of ethnic groups to collective property implicitly
contains, given the constitutional protection, ... a right to the creation of
reserves controlled by the indigenous communities ... the competent public
authority is ordered to give effect to the repeated requests for the creation of a
reserve and the necessary socio-economic and legal studies ... all of which is
tied to the effectiveness of the right to collective property in land, which is
essential to the existence and development of indigenous peoples.

[Crispin Loaiza Veray otros, T-188/93, (1992, Constitutional Court of Colombia) (Spanish)

106. The special

Vol. |, Tab 27]

duty of care affirmed in international law is articulated in common law

countries as a fiduciary duty owed by states to indigenous peoples. In Australia, the High
Court described its source this way:

[t is, in part at least, precisely the power to affect the interests of a person
adversely which gives rise to a duty to act in the interests of that person ...
the very vulnerability gives rise to the need for the application of equitable
principles. ... [T]he general presumption that the British Crown will respect
the rights of indigenous peoples occupying colonised territory, as discussed
above, itself indicates that a government will take care when making

decisions which are potentially detrimental to aboriginal rights.

[Mabo II, Vol. 11, Tab 14]

See also:

[Guerin v. Canada, [1984] 2 S.C.R. 335, 356, 359 (Wilson J.), Vol. I, Tab 6]

107. The Supreme Court of Canada has also recognized that where government inaction or
underinclusive legislation impedes the exercise of fundamental constitutional rights, or
permits private parties to violate them, there is a positive duty on the state to act to enable or
reinforce the exercise of those rights.

[Dunmore v. Ontario, [2001] S.C.J. No. 87, paras. 22-29, Vol. I, Tab 2]

108. In Canada, a positive obligation to respect and accommodate indigenous interests in lands
also arises from the honour of the Crown, which requires fair dealings with indigenous
peoples in regard to both settled and unsettled claims.

There is always a duty of consultation ... in good faith, and with the intention
of substantially addressing the concerns of the aboriginal peoples whose lands
are at issue. ... Some cases may even require the full consent of an aboriginal
nation.”



[Delgamuukw v. British Columbia, [1997] 153 D.L.R. (4th) 193, para. 168
(Lamer, C.J), Vol. I, Tab 28]

The duty to consult and accommodate is part of a process of fair dealing and
reconciliation that begins with the assertion of sovereignty and continues
beyond formal claims resolution. The honour of the Crown requires that
these rights be determined, recognized and respected. While this process
continues, the honour of the Crown may require it to consult and, where
indicated, accommodate Aboriginal interests ... These words apply as much
to unresolved claims as to intrusions on settled claims. (Emphasis added).

[Haida Nation v. British Columbia (Minister of Forests), [2004] 3 S.C.R. 511, paras. 24, 32
(McLachlin C.J.), Vol. I, Tab 7]

See also:
[Mikisew Cree First Nation v. Canada (Minister of Canada Heritage) [2005] 3 S.C.R. 388,
paras. 51, 64, Vol. 111, Tab 2]

109. Courts in Malaysia, too, have affirmed the fiduciary duty of the state, grounded in the
public trust inherent in Parliament’s exercise of power over indigenous peoples’ rights, “to
protect the welfare of the aborigines including their land rights, and not to act in a manner
inconsistent with those rights, and further to provide remedies where an infringement
occurs.”

[Kerajaan Negeri Selangor & Ors v Sagong Bin Tasi & Ors, [2005] 6 MLJ 289, 312, para.
50]. (Gopal Sri. Ram J.C.A.), Vol. 1, Tab 12]

110. To date, the government of Belize has refused to negotiate with sufficient resolve to
develop a solution to the vulnerable condition of Maya customary property rights in the face
of conflicting government land administration policies and increasing threats of incursions
by non-Maya. Despite the findings and recommendations of the Inter-American
Commission, and its own admission of the existence of Maya customary rights in the Ten
Points of Agreement, the government of Belize continues to behave as though these rights do
not exist or do not merit legal protection. The government asserts that lands used and
occupied by the Maya people can and will be leased or sold, and it issues resource extraction
concessions and approves high-impact infrastructure projects, all without any regard for
Maya use of, or rights to, the affected lands. The claimants justifiably fear that without
affirmative recognition and demarcation of their lands, their property, livelihoods, cultural
integrity, health and lives are at risk.

[First Joint Affidavit of Gregorio Choc, Cristina Coc, and Martin Chen, paras. 6-18, 32-43]
[First Affidavit of Ismael Fabro, para. 9]
[First Affidavit of Noreen Fairweather, para. 11]



Issue I11(C): The government’s failure to provide legal protection to Maya customary
land tenure violates the right to equality guaranteed by sections 3 and 16 of
the Constitution

111. Article 3 of the Constitution guarantees fundamental rights and freedoms to “every
person in Belize ... whatever his race” and Article 16 further provides that “no law shall
make any provision that is discriminatory either of itself or in its effect” and “no person shall
be treated in a discriminatory manner by any person or authority.”

[BELIZE CONSTITUTION, cap. 4, pt. 2, 88 3, 16(1), 16(2), Vol. I, Tab 1]

112. Treatment is discriminatory when it “afford[s] different treatment to different persons
attributable wholly or mainly to their respective descriptions by ... race [or] place of origin
... Whereby persons of one such description are subjected to disabilities or restrictions to
which persons of another such description are not made subject or are accorded privileges or
advantages which are not accorded to persons of another such description.”

[BELIZE CONSTITUTION, cap. 4, pt. 2, § 16(3), Vol. I, Tab 1]

113. Precisely examining the acts and omissions of the government of Belize in respect to
Maya customary land tenure, the Inter-American Commission on Human Rights determined
that:

Belize violated the right to equality before the law, to equal protection of the
law, and to nondiscrimination ... to the detriment of the Maya people of the
Toledo District, by failing to provide them with the protections necessary to
exercise their right to property fully and equally with other members of the
Belizean population.

[Maya Communities case, para. 171, Appendix A hereto]

114. The Supreme Court of Canada has developed extensive jurisprudence on what constitutes
discrimination that is adverse in its effect. It has noted that adverse effect discrimination
“need not be motivated by a desire to disadvantage an individual or group ... It is sufficient
if the effect of the legislation is to deny someone the equal protection or benefit of the law.”
Thus, the focus of inquiry must be the impact of the law on the individual or the group
concerned. Here, the absence of current legal protections for Maya land tenure impacts
adversely on the Maya people.

[Eldridge v. British Columbia, [1997] S.C.J. 86, para. 62, Vol. I, Tab 3]

115. The law of British Honduras, and subsequently Belize, formally incorporated the
customary legal systems of the inhabitants of the area. The National Lands Act passed in
1992 defines national lands as those “not already located or granted” in reference to the
customary system of early settlers” “location laws”. Similarly, and at the other extreme of



Belizean legal development, the first Act to declare the Laws in force in this Settlement
passed by the Legislature of British Honduras in 1855 provided that:

IV. ... so much of the Common Law of England, as has been used in or is
applicable to this Settlement and the inhabitants thereof, in so far as it is not
at variance with any Local Law of this Settlement ... are hereby declared
to be, part of the Laws of this Settlement. (Emphasis added).

VII. ... All laws of universal application ... in so far as they ... are not a
variance with or qualified by any ... recognized custom thereof, shall be,
and the same are hereby declared to be laws of this Settlement. (Emphasis
added).

[NATIONAL LANDS ACT, cap. 191 82 (Belize, 1992), amended 2000, 2003, Vol. I, Tab 6]
[AN ACT TO DECLARE THE LAWS IN FORCE IN THIS SETTLEMENT (1855) (received royal assent
and proclaimed 1856), Vol. I, Tab 2]

116. Despite this longstanding attentiveness to incorporation of the law and customs already
governing inhabitants of the colony and later Belize, and despite a permissive posture by
British colonial authorities toward Maya customary occupation in the past, today only the
property interests that were created by inhabitants of European descent are effectively
respected and protected by Belizean officials. For example, Belizean government
representatives promote leasing to the exclusion of customary indigenous land tenure.
Government officials process applications for leases to land without any regard to whether or
what customary rights are held over those same lands. Government officials have created
parks and nature preserves, granted natural resource extraction concessions, and approved a
hydro-electric development all without consultation with, the consent of, or compensation to
the Maya communities that use those lands, which would be required on lands with a title
registered under the Registered Land Act or similar legislation. The failure of Belizean
authorities, at all levels, to respect and protect the customary property right of the people of
Conejo and Santa Cruz denies the Maya people security of land tenure and places their
livelihoods and communities at the whim of individual officials.

117.  Furthermore, as noted by this Court, “true justice does not give the same to all but to each
his due: it consists not only in treating like things alike, but unlike things as unlike.” In
addition to not treating like things alike as described above, government official also fail to
treat unlike things as unlike. Because of their collective aspect and unique source, Maya
customary rights to lands and resources are by nature different from the sorts of property
rights routinely protected and respected by government offices and ministries. By failing to
accommodate this difference, for example by treating individualized leases as an adequate
substitute for a Maya farmer’s customary interest in his village lands, and by treating lands
used collectively by Conejo and Santa Cruz villagers as vacant national lands, government
officials are discriminating against Maya people.

[Roches v. Wade, [2004] (No. 132), para. 51 (Belize Supreme Court), Vol. Il1, Tab 16]



118. International human rights law affirms that the failure of states to respect and protect
traditional indigenous land tenure is a form of impermissible discrimination, as manifested in
the decision of the Inter-American Commission on Human Rights condemning Belize.
Additionally, the United Nations Committee on the Elimination of Racial Discrimination has
recognized that dispossession of lands is the prime historical expression of racism against
indigenous peoples, and it has called upon states to take steps to protect indigenous land
rights to comply with obligations under the International Convention on the Elimination of
All Forms of Racial discrimination, a multilateral treaty binding on Belize:

[ITn many regions of the world indigenous peoples have been, and are still
being, discriminated against and deprived of their human rights and
fundamental freedoms and . . . have lost their land and resources to colonists,
commercial companies and State enterprises. Consequently, the preservation
of their culture and their historical identity has been and still is jeopardized.

The Committee especially calls upon States parties to recognize and protect
the rights of indigenous peoples to own, develop, control and use their
communal lands, territories and resources ...

[U.N. Comm. on the Elimination of Racial Discrimination, General Recommendation XXIII:
Rights of Indigenous Peoples, U.N. Doc. A/52/18 Annex V (Aug. 18, 1997), Vol. V, Tab 32]
[Maya Communities case, para. 119]

See also:
[International Legal Obligations of Belize, Appendix B hereto, paras. 30-35]

Issue 111(D): The government is violating the claimants’ rights to life, liberty, security of
the person and the protection of the law

119. The Constitution of Belize affirms in section 3(a) that “every person in Belize is entitled
to ... life, liberty, security of the person, and the protection of the law”, and in section 4
that “A person shall not be deprived of his life intentionally ...” (Emphasis added).

120. The Maya claimants rely on agriculture, hunting, fishing and gathering for their physical
survival. These activities are also an integral part of other aspects of a dignified life,
including their culture, religion, and vocations. Legal protection of their individual and
collective customary property rights is thus fundamental to the enjoyment rights to life and
security of the person.

121. In the Maya Communities case, the Inter-American Commission held that health and well
being in the context of indigenous peoples’ rights was so dependent on the integrity and
condition of indigenous land that “broad violations” of indigenous property rights necessarily
impacted the health and well-being of the Maya.

[Maya Communities case, paras. 154-156, 193-194, Appendix A hereto]



See also:
[Adong bin Kuwau v. Karajaan Negeri Johor, (Malaysia C.A.)
[1998] 2 MLJ 158, 164, Vol. I, Tab 9]

122.  In the same vein, the Supreme Court of Canada has affirmed that where government
action has a serious effect on physical or psychological health, or where it results in a loss of
control of an individual over his own health, the right to security of the person is violated.

[Chaoulli v. Quebec, [2005] 1 S.C.R. 791, paras. 122-123, Vol. |, Tab 21]

123. The Inter-American Court of Human Rights has noted that the right to life has a “wide
dimension or scope ..., which includes the conditions necessary for a life with dignity.” In
order to ensure the conditions needed for the dignified existence encompassed by the right to
life, the court noted that positive action may be required by states. In a concurring opinion,
Judge Antonio Cangado Trindade of the Inter-American Court of Human Rights found:

[t is not only presumed that no person shall be deprived of his life arbitrarily
(negative obligation) but also that, in the light of its obligation to secure the
full and free enjoyment of human rights, the States shall adopt all appropriate
measures to protect and preserve the right to life (positive obligation).
[parentheses in original]

[Sawhoyamaxa Indigenous Community v. Paraguay, 146 Inter-Am. Ct.H.R. SER. C, para. 2
(2006) (Judge A.A. concurring) Vol. 1V, Tab 7]

124. That case concerned an indigenous people that had been dispossessed of their lands. The
Inter-American Court further held that, particularly for indigenous peoples, the conditions for
a dignified existence inherently protected by the right to life includes access to traditional
lands. In that case, the right to life had been violated when the state

did not adopt the adequate measures ... [to] relocate them within their
ancestral lands, where they could have used and enjoyed their natural
resources, which resources are directly related to their survival capacity and
the preservation of their ways of life.

[Sawhoyamaxa Indigenous Community v. Paraguay, 146 Inter-Am. Ct.H.R. SER. C, paras. 152,
164 (2006) Vol. 1V, Tab 7]

CONCLUSION

125. Each of the claimant villages asserts a collective title to the lands its members have
traditionally used and occupied, and over which its authorities exercise control. The lands to
which each village holds such collective title are illustrated by the maps submitted with their
respective claims. By Maya custom, Conejo and Santa Cruz villages each have an exclusive
right to use their respective lands within the areas marked by the maps for sedentary, long-



term purposes, including settlement and farming. Additionally, Conejo and Santa Cruz
villages each collectively have the right to regulate other uses, such as hunting, fishing and
forest resource extraction, by non-residents including Maya villagers from neighbouring
communities, all in accordance with, and subject to, Maya customary law. This collective
title includes the derivative individual rights and interests of village members accorded to
them and regulated by Maya customary law.

126. The claimants submit that for the above-mentioned reasons, a remedy ordering the
government to determine, demarcate and provide documentation for those rights, in
consultation with the claimant villages, is appropriate to address the consequences of the
refusal of government authorities at all levels to respect the claimants’ property rights. This
order would ensure that both government officials and private third parties are put on notice
of the claimants’ rights, and would make the rights routinely enforceable. Such a remedy
would be well-founded in international and common law principles of the special duty of
care owed by governments to indigenous peoples, especially with respect to their lands.

DATED this 13" day of June, 2007

Respectfully submitted,

Antoinette Moore
Attorney-at-Law for the Claimants




